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1 This Framework directly addresses negotiations with certificated bargaining units. The legal fundamentals presented, however – how to analyze   
negotiability, the current contract, decisions and effects on bargaining law and process, etc. - apply equally to classified negotiations as well.

REOPENING SCHOOLS IN A COVID-19 ENVIRONMENT: 
A NEGOTIATIONS FRAMEWORK FOR EMPLOYERS

INTRODUCTION

The goal of this Framework is to equip local education agencies (LEAs) with essential knowledge, tools and strategies 
as they contemplate demands to bargain over reopening schools in 2020-2021 in a COVID-19 environment.

Framework Goals

Specifically, this Framework seeks to:

• Provide school employers with foreknowledge of bargaining advice being given to their local associations;
• Define the legal boundaries of what is/is not negotiable, and what cannot be negotiated;
• Clearly distinguish between non-negotiable managerial decisions and potentially negotiable impacts or effects 

of those decisions;
• Set forth the process the employer must follow for decision-making and impact bargaining;
• Explain whether and to what extent the employer must renegotiate matters already covered by the collective 

bargaining agreement (CBA); and
• Discuss what employers can and cannot do if negotiations have not been completed when school is about 

to begin, and the consequences of employer unilateral actions without a negotiated memorandum of 
understanding (MOU) in place.

Legal Boundaries and Local Choices

The materials covered in this Framework are generic, and application will surely vary by LEA. Every employer will be 
faced with local choices to be made regarding the use of strategies and approaches based on the information provided 
here. LEAs should seek the advice of their own legal counsel before applying these general legal principles to specific 
fact situations.

In short, although it may be perfectly legal to refuse to negotiate or accept certain proposals, it is up to each LEA 
to decide whether to strictly enforce legal boundaries, or to temper this approach out of, e.g., concern for the 
relationship and an interest in securing joint labor-management ownership of the educational programs going 
forward. This balancing of factors and interests is addressed in the final section of this Framework.

Caveats

The legal foundations for this framework are not new; in fact, many are based on judicial or administrative decisions 
that are decades old.1 Nevertheless, two caveats must be expressed: 

1. Whenever existing law is applied to a completely new set of circumstances, one cannot declare with certainty 
what might be the outcome of a legal challenge to such application. At best, we can analyze the letter and 
spirit of the law and make educated predictions on how to apply the law correctly.
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2. The Public Employment Relations Board (PERB) is responsible for interpreting and enforcing our collective 
bargaining law – the Educational Employment Relations Act (EERA; Gov. Code § 3540 et seq.). In recent 
years, PERB has overturned more than a few earlier decisions and established significant new precedents 
advantageous to labor. This means at least two things:

a.   Even if a bargaining position that a subject is not negotiable rests on established PERB case law, the 
exclusive representative might still file an unfair practice charge in hopes that PERB will reverse itself and 
find such subject to now be negotiable; and

b.  Given recent PERB decisions, there is a real possibility PERB might do exactly that.

Nonetheless, employers must be prepared to act in the present to meet current challenges based on the law as it 
exists, as summarized in this Framework.
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REOPENING SCHOOLS IN A COVID-19 ENVIRONMENT: 
A NEGOTIATIONS FRAMEWORK FOR EMPLOYERS

SUMMARY CHECKLIST

Identify as soon as possible potential changes to the teaching and learning models as 
a result of reopening school plans.

Identify corresponding potential changes to employee duties and working conditions.

Anticipate approaches, strategies and proposals from labor regarding the reopening 
plan. (Part I - Chart of Labor Advice to Locals)

Be prepared with your own approaches, strategies and proposals based on 
the current CBA, past practice and the law. (Part II - Chart of LEA Strategies, 
Approaches and Responses)

Identify non-negotiable matters that are non-mandatory or prohibited subjects of 
bargaining. (Part III)

Identify “educational policy” decisions that, while not negotiable, may be subject to 
“consultation” upon request. (Part IV)

Identify negotiable decisions and/or negotiable impacts/effects of non-negotiable 
decisions that are not already covered by the CBA or past practice. In other words, are 
there new/changed working conditions that “fall between gaps” in the CBA or past 
practice? (Part V)

Understand the required process for bargaining negotiable impacts of non-
negotiable decisions and potential consequences of implementation before such 
negotiations are completed. (Part VI)

Eyes on the Prize: Focus on implementing the best educational program under safe 
conditions for students and staff. Balance factors/interests such as legal boundaries, 
local relationships, and the importance of co-ownership of, and employees’/
representatives’  “buy-in” to the ongoing educational program. (Part VII)
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I.     REOPENING SCHOOLS: WHAT ARE CTA AND AFT ADVISING OUR LABOR PARTNERS?

 Chart of Labor Advice to Locals

Preparation is critical to the success of any negotiations. More often than not, negotiations need not be “fear of the 
unknown”; instead, they can be based on informed anticipation of the known, or at least the probable. Anticipating 
labor’s strategies, approaches and proposals should take into account bargaining history, the labor-management 
relationship, what is occurring in comparable/neighboring LEAs, and the unique characteristics of the people, politics 
and protocols in each LEA.

Labor’s bargaining goals regarding reopening schools have been set forth in directives and advisories from statewide 
organizations to local chapters. What follows is a chart summarizing this advice taken directly from official union 
publications. Whether and to what degree a given local chapter adheres to these directives will depend on the factors 
listed in the foregoing paragraph. 

In any event, this information should be reviewed carefully in preparing to meet bargaining demands that are likely to 
be forthcoming.
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REOPENING SCHOOLS: WHAT ARE CTA AND
AFT ADVISING OUR LABOR PARTNERS?

ISSUE CTA AFT

GENERAL 
GUIDANCE

• “When in doubt, demand to bargain. Force 
the district to tell you the issue is outside the 
scope of bargaining, rather than concede the 
issue without question.”

• Districts and unions must be partners, and 
transparency and communication are the key.

• “School districts … should look to unions and the 
collective bargaining process as opportunities to 
provide genuine participation, communication 
and buy-in from the workers ultimately 
responsible for ensuring the health and safety of 
our students….”

HEALTH & 
SAFETY

• Is advising bargaining groups that any 
COVID-19-related health and safety 
provisions “likely fall” within mandatory scope 
of bargaining. 

• Is advising that district actions that would 
normally be outside the mandatory scope of 
bargaining “may be within reach because of 
their impact on safety.”

• Is encouraging bargaining groups to consider 
demands to bargain and cease and desist 
letters.

• Recommends working in partnership with 
district to develop protocols for health and safety 
plans.

• Recommends language in bargaining 
agreements protecting workers from retaliation 
for raising health and safety concerns publicly.

• Recommends using collective bargaining to 
fight for resources, such as increased nurses and 
counselors.

LEARNING
MODELS

• Is advising bargaining groups that COVID-19 
learning models “require changes in areas 
that are mandatory subjects of bargaining,” 
including:

  Staggered start times (affects work time 
and workday)
  Staggered school year (affects work year 

and number of days worked)
  Limiting number of students on campus 

(additional work to maintain similar 
amount of instruction)
  Distance learning (additional prep and 

equipment)
  Extended school year (affects work year 

and number of days worked)
  Hybrid models (additional prep, equipment, 

work, may impact transfer policies)
  In-person model (affects staff and student 

safety)

• Recommends contract language on distance 
learning that includes proper training and 
support for educators, along with “limits on 
class sizes and preparations.”

• Recommends bargaining groups consider:

  Smaller class sizes
  Split scheduling
  Limiting campus visitors
  Modifying transportation
  Staggering lunchtimes
  Addressing concerns re students with 

disabilities, special needs, high-risk
  Staff training re COVID-19 best practices
  Alternative plans for PE, sports, after school 

programs
  Additional space needs
  Additional academic and socio-emotional 

supports: more nurses, mental health 
professionals, instructional support

• Recommends increased professional 
development.

• Recommends using collective bargaining to fight 
for items such as smaller class sizes, supports for 
students.

• Recommends a hold on formal evaluations and a 
rethinking of student assessments.
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REOPENING SCHOOLS: WHAT ARE CTA AND
AFT ADVISING OUR LABOR PARTNERS?

ISSUE CTA AFT

LEARNING
MODELS

(continued)

• Recommends contract language that 
protects proposed assignment changes, 
especially potential reassignment outside 
credentialed areas for subjects that may be 
more limited under distance learning (PE, 
electives).

COVID-19
PLANNING

• Recommends contract language for future 
shelter-in-place orders that:

  Protect teacher employment and 
compensation
  Includes transition time for distance 

learning

• Recommends planning committees of 
stakeholders to conduct needs assessment for 
reopening schools. 

• Resulting plans should be adopted by school 
boards and/or included in collective bargaining 
agreements.

CONSULTATION 
RIGHTS

• States that unions “should exercise their 
right to consult on educational objectives, 
textbooks, and curriculum.”

•  “When exercising a ‘get for the give’ 
approach to bargaining concessions, 
locals should consider strengthening or 
implementing consultation procedures 
language in the CBA.”

• Suggests including consultation provisions in 
agreements to ensure all groups are regularly 
discussing/solving problems as they arise.
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II.     STRATEGIES, PROPOSALS, AND APPROACHES IN RESPONSE TO POTENTIAL LABOR PROPOSALS

 Chart of LEA Strategies, Approaches and Responses

As a practical matter, how does one apply the foregoing legal boundaries “in the moment” when proposals –
sometimes lengthy boilerplate proposals – are coming across the bargaining table?

In order to do so effectively, each LEA must predetermine how strictly it wishes to enforce these boundaries; this is 
a policy decision for leadership and the governance team. A consistent approach which is clearly articulated and 
communicated often to labor partners is key to managing expectations at the table.

For example, in response to a detailed proposal covering every aspect – educational and otherwise – for reopening 
schools, one might be compelled to declare plainly:

“We do not intend to negotiate the school reopening plan. That is a decision ultimately for the Board of 
Trustees, following consultation with stakeholders, including your organization and those you represent, and 
recommendations by LEA leadership. Once the Board has made its decision, we will of course meet whatever legal 
obligations we might have to negotiate over impacts of that plan that are not already covered by our negotiated 
agreement.”

The above statement is not intended to ground negotiations in opposition or threaten an otherwise collaborative 
relationship between the parties. Instead, it is a forthright management of expectations of what will and will not be 
appropriate to discuss in the negotiations forum. School reopening plans and negotiable impacts may in some cases 
be inextricably entwined. In other words, the lines of negotiability between decisions and effects may get blurry at 
times as LEAs deal with new challenges under tremendous time pressures.

Under these conditions, LEAs should strive to clearly and unequivocally articulate what they are and are not 
prepared to negotiate and the rationale for these decisions. Lack of forthrightness and clarity in this regard will only 
lead to misunderstandings, frustration with the bargaining process, and even legal challenges.

What follows is a chart detailing:

1. Major areas/subjects of negotiations likely to arise during negotiations over reopening schools;
2. Examples of likely (and actual) proposals from labor in each of these areas; and
3. Strategies, approaches and responses for LEAs to consider in light of these proposals.

Since every LEA has unique policies, past practices and CBAs, the strategies and proposals suggested are necessarily 
generic and must be tailored to each LEA’s situation.

Finally, just because a subject matter – an impact of your decision – may be negotiable, this means only that you must 
entertain labor proposals in good faith and attempt to reach agreements where possible. It does not mean you must 
reach an agreement to proposals that are unacceptable or not palatable to the LEA. It is perfectly legal to say “no” 
so long as one has bargained in good faith.
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STRATEGIES/APPROACHES/RESPONSES: EXAMPLES

GENERAL APPROACH:

 LEARNING MODELS: SELECTION AND ADOPTION OF THE METHOD OF DELIVERY OF EDUCATION, SUCH AS 
DISTANCE (SYNCHRONOUS/ASYNCHRONOUS), HYBRID OR IN-PERSON TEACHING AND LEARNING, ARE NOT 
NEGOTIABLE DECISIONS.

 DEPENDING ON LOCAL CHOICES AND CBAs/ESTABLISHED PRACTICES, THERE MAY BE NEGOTIABLE IMPACTS OF 
THESE EDUCATIONAL POLICY DECISIONS (AND THERE MAY BE A DUTY TO “CONSULT” ABOUT THE DECISIONS 
UPON REQUEST).

 RELY ON THE EXISTING CBA WHENEVER AND TO THE GREATEST EXTENT POSSIBLE AND MAKE IT THE 
FOUNDATION OF ANY MOU.

 IF APPROPRIATE FOR COMMUNICATION AND/OR CLARITY, REAFFIRM THAT THE MOU WILL COMPLY WITH 
SPECIFIC PROVISIONS OF THE CBA.

EXAMPLES:

• All provisions of the current negotiated Agreement between the Association and the LEA remain in full force 
and effect except as specifically modified or impacted by the specific terms of this MOU.

• The parties reaffirm the continued application and uninterrupted implementation of the CBA except as 
specifically modified by the terms of this MOU.

• The parties acknowledge that the proposed daily schedule meets or exceeds the allotment of preparation time 
provided in Article X of the CBA. [In response to a proposal for increased prep time, e.g., a full “prep day” for 
teachers.].

• Article Y of the CBA (“unit members shall not be disciplined without just cause”) remains in full force and effect. 
[In response to proposals seeking to “hold teachers harmless” for disputes for which they are not at fault in 
connection with, e.g., distance learning.].

• For informative purposes, the parties affirm the continued application and uninterrupted implementation of the 
following provisions of the CBA: [list relevant articles].
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SUBJECT/POSSIBLE LABOR PROPOSALS

HOURS OF WORK:
• Limit hours per day instructing students.
• Increased preparation time in light of new/different 

educational delivery models (e.g., remote, hybrid).
• Reduce number/frequency/length of meetings.
• Suspend/modify/eliminate adjunct/extra duties and 

committee assignments.
• Eliminate Back to School Night/Open House.
• Reduce/eliminate parent-teacher conferences.
• Staggered start/end times to the day or work year or 

extended work year.

Effects bargaining may be required in this area depending 
on the educational delivery model, e.g., remote/distance 
learning, or other circumstances when staff is not always 
working on site. For example, BTS/Open House and parent 
conferences may need to be virtual in whole or in part. 

Generally, changes to start/end of work day/year or extension 
of work year are negotiable under ambit of “hours of work,” 
but check CBA for any language that might allow for already 
negotiated flexibility.

INCREASED WORKLOAD:
• Additional compensation/stipends for more work or 

different work or harder work.
• Forgiveness of other duties because of more work, etc. 

(“take something off the plate”).

Refer to contract provisions and job descriptions for the 
proposition that no new duties are being added beyond 
those parameters.

Do not accept at face value a conclusory assertion of 
increased workload without pressing for more details on, 
e.g., hours of work, new/increased tasks, etc.

This area will be intensely fact-specific. Effects bargaining 
may be required.

CLASS SIZE/CASELOADS:
• Reduce class sizes (may be couched in “safety” 

language).
• Hire more staff (nurses, counselors, mental health 

professionals, instructional support [for classified, 
custodians]).

• Establish caseloads for remote teaching.

The CBA already sets forth maximum class sizes. Any 
LEA decision to establish classes at sizes below these 
maximums is not negotiable, nor are the effects, because 
the LEA has already negotiated this. 

The decision to hire staff – determination and direction of 
the work force – is a non-negotiable LEA decision.

Effects bargaining, such as caseloads, may be required as 
a result of establishing, e.g., a “remote school” or remote 
cohorts of students taught by “remote teachers.” This 
assumes there is no language in the CBA that can fairly be 
said to apply to this new circumstance.
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EVALUATION
• Suspend evaluations for some/selected staff (e.g., 

permanent).
• Modify/eliminate criteria for evaluation.
• Do not evaluate on effectiveness of remote or hybrid 

teaching model (“Teachers shall not be evaluated 
on the quality of performance in providing distance 
learning.”).

• No negative evaluations based on educator choices for 
how much time spent in modalities (e.g., synchronous/
asynchronous, in-person, telephonic, written packets).

• Unit members shall not be subject to any disciplinary 
action based on any lesson planning, implementation, 
delivery, and/or student assessment associated with 
distance or hybrid learning.

Maintain current evaluation criteria already negotiated 
(e.g., CSTP).

Do not exempt from evaluation and assessment teacher 
job performance under new conditions, e.g., hybrid or 
remote instruction.

Do not exempt from discipline procedures/law teacher job 
performance under new conditions, e.g., hybrid or remote 
instruction (cite existing “just cause” disciplinary provisions 
if applicable).

Like any other challenge related to teaching, the context 
can be described in the evaluation (e.g., “this was the first 
time teacher X tried this…”) and assess accordingly.

This could be a negotiated impact provision – 
acknowledging and taking into account the “newness” of 
the circumstances when assessing performance.

Effects bargaining may be required (and/or preferred by the 
LEA) over parts of the process that are not feasible in a remote 
or hybrid teaching environment, e.g.:

• Classroom observations (may not be possible, or should be 
reduced?).

• Time lines (may need to be relaxed or extended?).
• Conferences/meetings (e.g., post-observation or goal 

setting or final evaluation conference) may need to be 
virtual or have a virtual option?

The LEA may also wish to consider proposals for enhanced 
professional development/training in connection with 
changes in the teaching/learning models.
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SAFETY: AVOID AGREEING TO THE “LAUNDRY LIST” 
TO THE EXTENT POSSIBLE.

FOR EXAMPLE:
• Square footage of classrooms will be considered 

when assigning students to teachers so that students 
and teachers can socially distance at 6 feet apart.

• If single desks are needed and not already available, 
they will assess the need and order before school 
starts.

• The LEA will provide the following PPE, Safety 
Measures and Training in accordance with the CDC. 
  Gloves for staff
  Masks for staff and students - daily if disposable 

and five for staff if washable
  Face shields for educators and paraprofessionals
  Disposable gloves
  Smocks to wear over clothes for staff - daily if 

disposable or five if washable (ordered in multiple 
sizes - one size does not fit all)
  Plexiglass shields or three-sided cubbies for work 

that require a closer learning environment
  Hand sanitizer - preferably automatic hand 

sanitizer dispensers inside doorways
  Hand washing stations
  Testing for virus or antibodies

• Safety Protocols and Procedures will be developed.
  How students line up, enter and exit the 

classrooms
  Lining up for lunch
  Bathrooms will be monitored and air dryers 

disabled and paper towels provided.
  Administrator protocols for if students do not 

follow the safety protocols and/or procedures
  Administrators frequent risk assessments to make 

sure all safety measures are being followed and 
supplies in stock.
  Onsite COVID-19 testing on a regular basis.

• Risk Assessment on the ventilation system in each 
room and teacher control of HVAC systems.

Be wary of attempts to expand the scope of negotiable 
subjects under the umbrella of safety proposals (as labor is 
being directed to do).

Proposals should be analyzed for negotiability according 
to their underlying substance and subject matter. For 
example:

• The number of students on campus is in itself not 
negotiable; however much one might assert it concerns 
safety.

• In-person teaching or hybrid models raise safety 
concerns as students and staff come back together, 
but the underlying educational decision regarding the 
teaching and learning model is not negotiable.

Effects bargaining may be required over the impacts of 
“learning model” decisions; however, the following should 
be considered:

OPTION: CURRENT CBA:
• Examine current safety language for sufficiency and 

rationale for not renegotiating this area.
• For example, language providing that “unit members 

may not be required to work under unsafe conditions or 
any conditions which endanger their personal health and 
safety,” arguably covers all health orders and guidelines 
issued by state and local governmental agencies.

• This may be an area in which it is useful to “reaffirm 
the provisions of the CBA” as described in the “General 
Approach” above.

OPTION: NEW GENERIC LANGUAGE:
If sufficient safety language does not exist, any proposals 
should commit only to following the law (as well as 
acknowledging the LEA already does). For example:

• “The LEA shall continue, in accordance with applicable 
laws, regulations and governmental directives (including 
Executive Orders from the Governor and orders of local 
health officials) to provide and maintain a safe place 
of employment. Employees shall continue to not be 
required to work under unsafe or hazardous conditions 
or to perform tasks which endanger their health and 
safety.”  OR
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• Cleaning:
  Before teachers return to school, all classrooms 

will be deep cleaned before school starts and 
on the Blended Teacher Days, and disinfected 
each evening for student and staff safety.
  Disinfectant spray bottles and/or wipes will be 

provided to each classroom.
  Increased custodial staff to help clean 

throughout the day.
• Nurses: Increased nursing staff. One nurse for every 

two schools or one nurse for every four schools 
with nurse’s aides for each site.

• Class Size: Student groupings of classes of 12 or less 
will be implemented to abide by appropriate social 
distancing per state guidelines.

• Contact tracing requirements and notice to 
impacted individuals and the Association.

• “The LEA will continue to follow the Guidance of the CDC 
and the _____ County Health Department and other 
governmental entities related to pandemic health and 
safety matters.”

OPTION: HYBRID APPROACH:
If the LEA is unable to reach agreement based on current 
CBA or new generic language, consider a hybrid approach of 
generic statements and a limited number of specific items.

For example:
“With the safety of students and staff central to our 
reopening plan, [LEA] is committed to protective 
measures which will be monitored and may be revised or 
supplemented, including but not limited to:

• Adherence to the County Public Health Department’s 
direction and guidelines.

• Cleaning and spacing protocols consistent with the above 
section. 

• Personal Protective Equipment (PPE) for all staff members 
as recommended in the Santa Clara County Public Health 
Department’s direction and guidelines.

• Designated entry and exit points with appropriate 
screening procedures.

• [Other basic points?]

Strive to base any new safety commitments on solid, 
verifiable official orders and guidance and science.

Resist proposals committing to exceeding such standards in 
the name of unproven/unverified so-called “best practices.” 
Once the conversation departs from objective data, guidance,
etc., the rational basis for proposals begins to disappear.

For example, the at-risk age group is 65 and over. What is the 
rational basis for a proposal setting this at age 60?

Agreeing to safety measures beyond that required by law and 
guidance only serves to increase employer liability for not 
meeting these higher standards.

Effects Bargaining: Regardless of existing language, consider 
reasonable impact proposals regarding training on how to use 
PPE and follow new safety procedures.
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TRANSFER/ASSIGNMENT/
REASSIGNMENT:
• New criteria for assignment

to non-traditional position.
• Priority assignment rights

for at-risk teachers to teach
remotely.

• Full pay and benefits
(paid administrative leave
without any loss of leaves)
if at-risk teacher cannot
return to work, but no
remote assignment is
available.

• Prohibition on assigning
to teach beyond scope
of credential(s) and
authorization(s).

Rely on existing law and regulations reassignments (credentials and authorizations 
flexibility or limitations).

New circumstances do not require renegotiations of existing provisions regarding 
assignment and transfer.

This may be an area in which it is useful to “reaffirm the provisions of the CBA” as 
described in the “General Approach” above, for example:

• “All provisions of Article X (Assignments, Reassignments, Transfers and Filling of
Vacancies) shall be followed.”

Effects bargaining may be required over the impacts of “learning model” decisions in areas 
such as: 
• Definition of vacancies, transfer and reassignment (e.g., with remote/hybrid).
• Notice timelines (e.g., tentative assignments and involuntary reassignments and

transfers).
• Priority in assignment for teachers who do not return to work to remote teaching

positions (if this is the LEA’s preference and is a variance from and/or not allowed by
flexibility/ discretion already in the CBA).

LEAVES OF ABSENCE:
• Unit members who are ill

or exposed to COVID-19
shall be allowed to remain
home with no loss of
pay or benefits and with
no deductions from the
member’s sick leave,
personal, or extended
illness leave.

• Full pay and benefits
(paid administrative leave
without any loss of leaves)
if at risk teacher cannot
return to work, but no
remote assignment is
available.

Rely on and enforce existing leave provisions of CBA (which are usually extensive).

Rely on and enforce laws regarding leaves (Education Code, Labor Code, FMLA, CFRA, 
FFCRA [to December 31, 2020], etc.).

Be prepared to enforce legal consequences to exhaustion of leaves (e.g., placement 
on 39-month re-employment list).

Adapt ADA-type interactive process for employees who do not/cannot return to work 
and for whom no alternative position appears to be available.

This may be an area in which it is useful to “reaffirm the provisions of the CBA” and the 
law/processes as described in the “General Approach” above.

Effects bargaining may be required over the coordination of existing leave policies with 
new circumstances and new laws.

A LEA may wish to negotiate allowing employees to “subsidize” partial pay leave 
guaranteed by the FFCRA with accrued leave entitlements to afford employees full pay 
while on such leave.

For example:
Under the FFCRA, an employee qualifies for paid sick time if the employee is unable to 
work (or unable to work remotely) due to a need for leave for several reasons, including:
• Caring for a child whose school or place of care is closed when they would have normally 

been open (or child care provider is unavailable) for reasons related to COVID-19;
• Employees taking leave for this purpose are entitled to pay at 2/3 their regular rate up to

$200 per day and $12,000 in the aggregate (over a 12-week period); and
• If an employee does not receive full-pay under this FFCRA leave, the District and

employee (or employee association) can agree to allow an employee to utilize other
accrued, applicable leave to “top off” so the employee receives full pay.

Remember the FFCRA is currently scheduled to expire December 31, 2020.
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SPECIAL EDUCATION:
• Meet at request of either party to 

address implementing guidance 
from CDE or USDOE to provide 
equitable and appropriate 
education for students with 
special needs.

• Specify modalities of teaching to 
meet requirements of IEP (e.g., 
remote, in-person, asynchronous, 
etc.) to ensure students with 
special needs have access to the 
same learning opportunities as 
other students, to the extent 
practical and feasible.

• More prep/record-keeping time 
to accommodate increased 
accountability obligations.

• Enhanced measures to address 
staff safety due to requirement 
that in-person services must be 
provided.

• Specify educational interactions 
between RSPs and SDC teachers 
regarding options for delivering 
direct services, adapting lessons, 
etc. according to the students’ 
IEPs.

Proposals that would compromise legal requirements in any of the following 
areas are arguably prohibited subjects of bargaining. Obligations to:
• Meet for IEP meetings;
• Conduct in-person assessments;
• Complete written assessments and progress reports; and
• Provide direct, physical services for students (e.g., providing one-to-one 

aides).

A realignment/reorganization of duties e.g., formation of a “special education 
academy” or the like is formed, may give rise to a demand to bargain over 
alleged new duties/responsibilities.

In response, rely on existing job description enumeration of duties (even if not 
previously performed) as rationale to decline to negotiate since this is not a 
change in the status quo.

Effects bargaining may be required over changes in hours of work, work load,
etc. unique to providing special education services in a COVID-19, even though the 
broader subject area is covered by the CBA. 

For example:
• Privacy/professional duty concerns regarding providing teletherapy 

(especially for counselors/psychologists).
• Increased case management burdens due to increased tracking requirements 

of services being provided.
• Increased documentation re parent responses to services and supports 

requested and offered.
• Workweek and/or workday if different for special education personnel (e.g., 

five days per week on campus instead of four days). 
COMPENSATION:
• Guaranteed job at full pay 

regardless of circumstances 
(cannot work in-person or 
remotely, or there are not 
enough remote jobs available).

• More pay for more/harder/
different work.

• Additional stipends (e.g., 
“distance learning stipend” or 
“increased workload stipend”).

• Continued payment for all 
adjunct duties/extracurricular 
activities even if not conducted.

• “Make whole” compensation for 
lost opportunities to earn extra 
pay (adjunct, etc.).

As a practical matter, LEAs cannot guarantee jobs for all.

Legally, LEAs cannot continue to expend public funds to pay employees who 
perform no work once leave entitlements are exhausted.

LEAs should review and enforce extensive state and federal leave of absence 
laws and CBA provisions, including conditions and prerequisites for placing 
employees on 39 month reemployment lists when all leaves are exhausted.

Previously little-used CBA provisions might become relevant, e.g., catastrophic 
leave banks, discretionary extended leaves, etc.

Regarding proposals for more pay:
Rely on the CBA to enforce existing pay provisions. The new environment does 
not require reopening of the compensation article.

Adjunct duty/extra pay stipends neither guarantee those activities must be 
offered, nor that pay be “recovered” if they are not offered.

• These stipends merely dictate rates of pay if the LEA chooses to offer the 
activity/duty (unless there is mandatory language in the CBA).
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LEAs may, but are not required to, initiate or respond to effects proposals on 
compensation such as:
• Stipends for development of new curriculum/lessons (e.g., for remote/hybrid 

models).
• Pay for attending summer professional development to prepare for 

implementation of new learning models (there may already be hourly/daily, PD 
rates negotiated).

• Stipends related to technology needs (e.g., in a remote/hybrid environment, 
internet/data plan needs, hot spots, equipment).

• Even in a remote/hybrid environment, however, tech-related stipends such as the 
above may not be needed or appropriate if safety orders allow staff to physically 
return to work sites and access all needed equipment, etc.

STUDENT GRADES:
• Students will not receive grades 

lower than [describe].
• Interim assessment/progress 

reports for grade levels [describe] 
shall not be issued.

• Teachers shall only be required 
to fill out the [describe] section(s) 
of student assessment/progress 
reports.

• Teachers in grade levels 
[describe] shall issue only “pass/
fail” grades.

Much, if not all, of this area is arguably a non-mandatory or prohibited subject 
of bargaining.

Grades are required and governed by the Education Code section 49067 
subject to determination by Board Policy and administrative regulations (see 
e.g., CSBA BP/AR 5121).

The LEA’s “uniform system for evaluation of student progress” is not within the 
scope of negotiations since it does not relate to a bargainable subject.

This does not preclude negotiated provisions regarding hours of work (e.g., 
prep or release time) in relation to preparation and issuance of grades. 

Existing CBA language in this regard should be enforced; the LEA is not required 
to renegotiate/expand hours of prep, etc. based on new circumstances unless the 
union can demonstrate a tangible increase in workload specifically related to 
issuing grades due to COVID-19 conditions.

CAUTION: Do not issue directives changing the “form” in which grades must 
be issued (e.g., all pass/fail or “no grades below “C”) without first changing 
board policy accordingly. Failure to do so may raise an argument that 
Education Code section 49066 has been violated. 

Section 49066 provides grades are determined solely by the teacher and 
cannot be changed by the superintendent or board except in demonstrable 
cases of “clerical or mechanical mistake, fraud, bad faith, or incompetency.”
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III.    THERE ARE TWO TYPES OF NON-NEGOTIABLE SUBJECTS: NON-MANDATORY AND PROHIBITED

As explained above, the general rule is that LEAs are obligated to negotiate those subjects that are within the scope 
of bargaining as set forth by EERA and PERB case law, which generally means that the LEA may not make changes to 
these negotiable matters prior to completing negotiations, subject to limited exceptions (see section VII).

There are two areas, however, that are non-negotiable and need not or cannot be bargained with the union: (1) non-
mandatory subjects of bargaining; and (2) prohibited subjects of bargaining.

Non-Mandatory Subjects:

LEAs may, but are not required to, negotiate and reach agreements over non-mandatory subjects of bargaining. 
Non-mandatory subjects of bargaining are those subjects that are outside the “scope of bargaining,” and also known 
as permissive subjects of bargaining. These are subjects of bargaining where the parties may choose to bargain over 
a proposal if desired; however, it is not mandatory that they do so.

PERB has held that when presented with a non-mandatory subject of bargaining, the party resisting the 
proposal must articulate its objection to negotiability.2 If the LEA believes a proposal is outside the scope of 
bargaining, it must inform the union of its refusal to bargain the proposal and explain its grounds for taking this 
position.

Below are some relevant areas/subjects PERB has held to be non-mandatory subjects of bargaining and cases in 
which assertions of an illegal unilateral change were rejected. PERB case citations and rationale are included for the 
employer’s use at the bargaining table if needed to explain its position as stated above. 

Remember, although decisions may be outside the scope of bargaining, there still may be negotiable impacts, as 
indicated in some of the decisions below.

 Requiring Teachers to Provide Instruction/Changing Instructional Minutes During the Instructional 
Day.3

• Union asserted that by requiring “direct instruction” during the enrichment period, the LEA unilaterally 
changed the parties’ past practice of not requiring instruction constituted a negotiable change in job duties.

• PERB: “It is not clear why … [the union] believes providing instruction is a change in teacher job duties since 
they are, in fact, teachers.”

• PERB: “[E]mployers are generally free to alter the instructional schedule without prior negotiation. However, 
when changes in the instructional day in turn affect the length of the working day or existing duty-free 
time, the subject is negotiable. Moreover, to the extent changes in preparation time affect the length of the 
employees’ workday or existing duty-free time, that subject is negotiable. 

• PERB: “Herein, the enrichment/tutorial period is not a duty-free period, but instead a period where teachers 
are required to be present in the classroom. As such, requiring teachers to provide instruction during 
this period affects the instructional minutes provided by teachers. Charging Party does not allege or 
present any facts indicating the change has affected the teachers’ preparation time or duty-free time. 
Thus…the employer is not obligated to bargain over the change in instructional minutes. As such, the 
charge must be dismissed.” 

2 San Mateo County Community College District (1993) PERB Dec. No. 1030, pp. 19-20.
3 Salinas Union High School District (2004) PERB Dec. No. 1639.



19 Reopening Schools in a COVID-19 Environment: A Negotiations Framework for Employers©2020 Dannis Woliver Kelley. All Rights Reserved.
www.DWKesq.com |      @DWKesq

 Designation/Number of Minimum Days.4

• LEA unilaterally substituted l5 days of classroom instruction for l5 in-service (minimum) days in the school 
calendar.

• PERB: “There was no evidence to show any increase in hours, preparation time, etc., …[therefore] the 
decision whether the teachers were to attend in-service or instruct students was properly reserved to 
the District.”

• PERB: “[T]he evidence similarly fails to indicate that the designation of a minimum day instead of an 
instructional day affects the number of work hours required of a teacher.

• PERB: “We find therefore that the number of minimum days is outside the scope of negotiation, as 
opposed to the total number of days of work.” 

 Increase in Workload.5

• Union claimed the LEA unilaterally increased the psychologists’ workloads, although it provided no further 
details on this matter. The Union cited an increase in the number of students needing services and an 
increase in paperwork due to new statutory obligations.

• PERB: “However, the mere legal conclusion that an increase in work time or workload constitutes a 
unilateral change is insufficient to state a prima facie case. [This means that, based on the facts alleged, 
the union did not adequately state a violation of the EERA.]

• What facts might have supported the charge? PERB cited as examples: The union “does not contend the 
change requires psychologists to work more hours, nor is there any evidence that psychologists are 
“cutting corners” to meet the District’s requirements.”

 Direction of Work Force/Assignment of Duties.6

• PERB: “The Board has generally recognized that the direction of the work force and the determination of 
the work to be performed by employees is a managerial prerogative and not subject to bargaining.”

• PERB: “Consequently, the assignment of duties reasonably comprehended within an existing job 
description is not an unfair labor practice, even if such duties have never been performed.”

• PERB: “Managerial prerogative, however, is not unlimited. The employer’s discretion to unilaterally assign 
tasks applies only to those tasks that are reasonably understood to be among the duties of the 
classification as established in the job description.”

• PERB: “Moreover, if an employer’s decision regarding the management of its services and utilization of its 
staff has an impact on the amount of work performed by represented employees, that decision falls 
within the scope of representation and is subject to bargaining. 

• The assignment of work is a nonnegotiable management prerogative if the newly assigned work 
is reasonably related to existing duties performed by employees. If the changes are reasonably 
comprehended within the existing job duties, an assignment of such duties, even if never performed before, 
is not a violation.7 

Key points to remember about non-mandatory subjects of bargaining:

• Once negotiated, the resulting agreement is just as binding and enforceable as any other provision of the 
contract.

4 Davis Joint Unified School District (1984) PERB Dec. No. 474-E.
5 Bellflower Unified School District (1977) PERB Dec. No 1214.
6 Desert Sands Unified School District (2010) PERB Dec. No. 2092-E.
7 San Francisco Unified School District (2009) PERB Dec. No. 2057-E.
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• However, this does not convert a non-mandatory subject into a mandatory one.8 Thus, when the CBA 
expires, an agreement regarding a non-mandatory subject does not become part of the “status quo” that an 
employer must maintain while negotiating a successor contract.9

• The LEA is not obligated to negotiate over a non-mandatory subject of bargaining, and refusing to do so is not 
a violation of the LEA’s duty to bargain.10

• A LEA’s refusal to negotiate a non-mandatory subject does not ordinarily give a union a right to insist to impasse 
on the subject, so long as the LEA clearly communicates to the union its opposition to further discussing the 
nonnegotiable matter.11

Prohibited Subjects:

How is a non-mandatory/permissive subject of bargaining distinguishable from a prohibited subject of 
bargaining? Prohibited subjects are those where the subject area is within the scope of bargaining, but external law 
has established an “inflexible standard or immutable provision” where this subject is non-negotiable.12 In other 
words, the law regarding a matter within the scope of bargaining sets forth mandatory obligations that may not be 
altered by negotiations. Examples of prohibited subjects of bargaining include the following:

• Right to participate in union activities13

• Agreements imposing discriminatory practices14

• Prohibitions against district advisory committees15

• Provisions relating to non-union employees16

• Agreements that bind successor entities17

• Classified unit modifications18

• Layoff of classified employees19

• Arbitration of CBA provisions that conflict with the Education Code20

• Approval or denial of a charter petition21

  Approval or denial of a charter petition is non-negotiable because it is governed by the Charter Schools Act 
of 1992.

• Uniform salary schedules22

• Employee no-smoking policies23

• Non-reelection of probationary teachers24

  Education Code procedure preempts more expansive rights created in collective bargaining agreement for 
non-reelected teachers

• Agreement to allow recoupment of erroneous salary payments by withholding wages25

  Conflicts with Labor Code provisions protect employee wages from prejudgment attachment

8 Chemical Workers v. Pittsburg Glass Co. (1971) 404 U.S. 157; Eureka City School District (1992) PERB Dec. No. 955; Poway Unified School District (1988) 
PERB Dec. No. 680.
9 Columbus Printing Pressman Union No. 252 (1975) 219 NLRB 268, enf’d, (5th Cir. 1976) 543 F.2d 1161; Berkeley Unified School District (2012) PERB 
Dec. No. 2268.
10 Anaheim Union High School District (2016) PERB Dec. No. 2504; see also City and County of San Francisco (2004) PERB Dec. No. 1608-M.
11 See Anaheim Union High School District (2016) PERB Dec. No. 2504.
12 San Mateo City School District (1984) PERB Dec. No. 375.
13 Id.
14 Id.
15 Id.
16 Id.
17 Id.
18 Id.
19 Id.
20 United Teachers of Los Angeles v. Los Angeles Unified School Dist. (2012) 54 Cal.4th 504.
21 Id.
22 California Teachers Assn. v. Governing Board (1991) 229 Cal.App.3d 695.
23 Riverside Unified School District (1989) PERB Dec. No. 750.
24 Board of Education v. Round Valley Teachers Assn. (1996) 13 Cal.4th 269; Sunnyvale Unified School District v. Jacobs (2009) 171 Cal.App.4th 168.
25 Berkeley Unified School District (2012) PERB Dec. No. 2268.
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IV.    THERE ARE ESSENTIAL MANAGEMENT DECISIONS THAT ARE NON-NEGOTIABLE BUT MAY BE SUBJECT TO A 
DUTY TO CONSULT

The EERA sets forth a comprehensive system for employer-employee relations and collective bargaining in the public 
school sector. Despite what some might claim in the negotiations forum, however, the law was neither intended to nor 
does it apply to the full spectrum of educational policy decisions boards and administrations must make.

Here are the key points to consider when attempting to confine negotiations to the legally prescribed boundaries of 
working conditions as compared to teaching and learning conditions.

KEY POINTS

1. The EERA guarantees employees the right to participate in the activities of employee organizations “for the 
purpose of representation on all matters of employer-employee relations.”26

2. “The EERA is the only statutory scheme whose purpose includes an explicit recognition and protection of the 
public employee’s professional relationship with the public sector employer as distinct from, or at least as 
encompassed within, the public employee’s employment relationship with the public sector employer.”27

3. The “scope of representation” (also known as “scope of bargaining”) is “limited to matters relating to wages, 
hours of employment and other terms and conditions of employment,” including “health and welfare 
benefits, leave, transfer and reassignment policies, safety conditions of employment, class size,…evaluations 
procedures,…[and] grievances.”28

4. The scope of representation has been construed liberally by PERB to include hundreds of subjects. For example, 
the following subjects (not an exhaustive list) have been held to be negotiable under the umbrella of “hours of 
employment”:

a.   Start and end times of work.
b.   Length of the work year.
c.   Start and end of work year.
d.   Length of the work day.
e.   Instructional time within the work day.
f.    Ratio of non-student to student contact 

 time during the day.

5. While educational policy decisions are largely essential management decisions that are not negotiable, 
there are a few areas which are subject to “consultation” with the exclusive representative, but this process 
is not required to culminate in negotiated agreements.: In the same Government Code section describing the 
scope of negotiations, the EERA provides:

The exclusive representative of certificated personnel has the right to consult on the definition of 
educational objectives, the determination of the content of courses and curriculum, and the selection 
of textbooks to the extent those matters are within the discretion of the public school employer under the 
law. (Bold added.)29

26 Gov. Code 3543, subd. (a). All subsequent statutory references are to the Government Code unless stated otherwise.
27 Berkeley Unified School District (2015) Case No. SF-CE-3027-E PERB Dec. No. 2411; bold added.
28 3543.2 subd. (a)(1). 
29 3543.2 subd. (a)(3)

g.   Preparation and planning time.
h.   Duty free time.
i.    Number, length and frequency of required  

meetings.
j.    Parent-teacher conferences.
k.   Adjunct and extra duties.
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6. What is “consultation” as compared to “negotiations”? PERB defines consultation as follows:

[A] mutual obligation to exchange information, opinions and proposals and to consider recommendations in 
an effort to reach agreement by written resolution or regulation of the governing board. But there… [is] no 
requirement to “negotiate” in the sense of striving to reach a contract. After EERA imposed a duty to negotiate in 
good faith over wages, hours and defined terms and conditions of employment, the residual Winton Act [the law 
prior to the EERA] topics of educational-policy issues remained subject only to the duty to consult.30 

7.  What are some examples of educational policy issues/subjects that are subject to “consultation”? Here is 
one example from PERB:

“Defining educational objectives is different from using those objectives to evaluate employees. There is 
no doubt that a school district may, for example, determine that its educational objective is to teach 
algebra to all eighth graders. If requested to consult on this policy, it is obligated to do so, but it need not 
negotiate with the exclusive representative over the decision.”31

8.  Even though an educational policy decision is largely non-negotiable (or is one of the few areas subject to 
consultation), keep in mind that there may be impacts/effects of these decisions that may be negotiable.

Applying the above to reopening schools in a COVID-19 environment, it seems reasonable that management 
decisions over the following educational policies and objectives are subject to consultation upon request, 
to the extent such matters are within the discretion of the LEA under the law, but not negotiations (but 
remember, the impacts/effects of these decisions may be negotiable!):

• Subject matters to be taught (e.g., core subjects vs. electives).
• Curriculum taught and materials to be utilized.
• Amount of instructional time devoted to particular subject areas.

CONCLUSION: Although sometimes difficult to keep separate, vigilance should be exercised to distinguish between 
essential, educational policy decisions and the potential negotiable impacts/effects of those decisions. Upon request, 
employers may be required to consult over these policy decisions, but are not required to negotiate the decisions 
themselves.

This separation might best be achieved by waiting until after the stakeholder input process, administrative 
recommendations and governing board adoption of a return to school plan have all been completed. It is at this time 
that a duty to bargain negotiable impacts not already covered by the CBA may arise.

This does not preclude holding preliminary meetings with exclusive representatives to hear the union’s interests, 
concerns and issues it would like to see addressed in the LEA’s plan. In other words, LEA’s might wish to solicit input on 
areas the union wants to be sure is on the LEA’s “radar” as it moves forward with crafting its plan. These discussions do 
not, however, meet the legal obligation to bargain over negotiable impacts of the adopted plan as explained above.

30 Los Angeles Unified School District (2017) PERB Dec. No. 2518; bold added.
31 Los Angeles Unified School District (2017) PERB Dec. No. 2518; bold added.
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V.    NOT EVERY CHANGE IN WORKING CONDITIONS IS NEGOTIABLE

 The Employer may Rely on Clear and Unambiguous Existing Contract Language (and Sometimes 
Past Practice) to Refuse Negotiating Over a Subject or Renegotiating an Entire Article.

    This is a “Waiver” Argument (Based on the Assertion that the Matter has Already Been Negotiated) 
that will be Scrutinized. 

Although the “scope of bargaining” has expanded greatly over the years, not every change in working conditions is 
negotiable. Some may be outside “scope,” and others may have already been negotiated and set forth in the CBA. 

Here are the key points to consider when analyzing whether there is a legal basis for refusing to negotiation or 
renegotiate over a subject area:

KEY POINTS

1. The oft-hear claim/demand, “That’s a change in working conditions so you must negotiate!” is, without more, 
legally meaningless. Instead, the assertion must be backed up by supporting legal analysis.

2. The full analysis is as follows:
a.   Whether the change in working conditions is over a negotiable matter;
b.   That is not already covered by clear and unambiguous language in the collective bargaining agreement 
      (CBA); or
c.   In rare cases, is consistent with and permitted by established past practice. 

3. An easy way to remember: It’s a SNAP!©
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4. The employer may rely on existing contract language to refuse negotiating or renegotiating over a subject; 
this is a “waiver” argument that will be scrutinized.

5. Specifically, the assertion is that clear and unambiguous contract language is a “clear and unmistakable” 
waiver of the right to bargain (because it has already been bargained).

6. A waiver of the right to negotiate over a particular subject must be clear and unmistakable, and the evidence 
must indicate an intentional relinquishment of the right to bargain.32 If the contract language is ambiguous, 
PERB will look at evidence such as bargaining history, to interpret the language.33 Public policy disfavors 
finding a waiver based on inference and places the burden of proof on the party asserting the waiver.34

7. A generic management rights clause generally will not be specific or unambiguous enough to meet the 
standard for a waiver of the right to bargain. PERB has held:

“Waiver is most readily apparent where the specific subject is covered by the express terms of an existing 
collective bargaining agreement. To constitute a waiver, the contract language must ‘specifically reserve for 
management the right to take certain action or implement unilateral changes regarding the issues in dispute’.” 
Waivers must be specifically expressed or necessarily implied, and broadly-worded management rights 
clauses are often inadequate to constitute a waiver of the right to negotiate over a specific subject.35

8. Effects may still be negotiable. Even if the union waived its right to negotiate over the decision of a specific 
subject due to express contract language, the LEA still has an obligation to negotiate over any impacts/effects 
of such decision that are not covered by the contract language. For example, where the management rights 
clause gives the LEA the right to contract out bargaining unit work, the union has waived its right to negotiate 
the decision to contract out work, but the union has retained the right to negotiate any impacts/effects of 
this decision with the LEA.36

9. A change in circumstances does not require renegotiation of existing CBA provisions that clearly apply 
and govern, even though the parties did not anticipate the new context and environment in which they will 
be implemented. Therefore, the argument that “we did not anticipate a pandemic when we negotiated that 
language,” is not, by itself, legal rationale to require reopening and renegotiating the article/subject area.

10. The profoundly new set of circumstances posed by the pandemic do not require employers to completely 
renegotiate over subject matters that have already been negotiated. Nearly 40 years ago, PERB ruled that such 
matters need not be renegotiated “merely because events arise which were not in the contemplation of 
the parties during prior negotiations.”37

11. There is no “use it or lose it rule.” Even if the employer has not enforced the language in the past, it does 
not surrender the right to do so moving forward (so long as the language is “clear and unambiguous”). An 
employer may take action on clear contract language.38

32 Amador Valley Joint Union High School District (1978) PERB Dec. No. 74; California State Employees’ Assn. v. Public Employment Relations Bd. (1996) 
51 Cal.App.4th 923, 937-938.
33 Clovis Unified School District (2002) PERB Dec. No. 1504.
34 Long Beach Community College District (2003) PERB Dec. No. 1568.
35 Modoc County Office of Education (2019) PERB Dec. No. 2684E; bold added.
36 Long Beach Community College District (2008) PERB Dec. No. 1941.
37 Mt. Diablo Unified School District (1983) PERB Dec. No. 373, page 47.
38 Marysville Joint Unified School District (1983) PERB Dec. No. 314.
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12. If there is no contract language, what about past practice? LEAs should exercise caution (and probably 
check with legal counsel) before refusing to negotiate and/or taking unilateral action based on past practice. 

For a past practice to be binding (and a waiver of the right to bargain), it must be:
a.  unequivocal;
b.  clearly enunciated and acted upon; and
c.   readily ascertainable over a reasonable period of time as a fixed and established practice accepted by 

both parties.

An enforceable past practice is one that is “regular and consistent” or “historic and accepted.”39 Even if a past 
practice meets all the above criteria, it will not prevail over clear and unambiguous contract language to the 
contrary. 

For example:

• The CBA provides that teachers shall receive “a daily preparation period of 45 minutes.”
• The longstanding, accepted practice, however, has been to provide a weekly allotment that averages 45 

minutes per day but not 45 minutes every day.

If challenged, an arbitrator would likely decide that the clear contract language prevails over the past practice 
to require a daily 45 minute preparation period.

39 Desert Sands Unified School District (2010) PERB Dec. No. 2092E.
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VI.    LEAS MUST FOLLOW A SPECIFIC “NOTICE AND OPPORTUNITY TO BARGAIN” PROCESS REGARDING 
“EFFECTS BARGAINING”

 Normally this Process Must be Completed Before a Decision is Implemented; However, an Exception 
 to this Rule may Apply to Present Circumstances.

    LEAs Should Understand the Potential Consequences of Implementation Before “Effects Bargaining” 
is Completed. 

When a LEA has determined that a decision it is making involves a non-negotiable matter, it still must determine if 
the effects of that decision might involve matters that are negotiable.40 For example, if a LEA decides to move to a 
blended learning model in the fall, that decision is a non-negotiable educational policy decision for the governing 
board, but the impact of that decision on such items as the workday, work times, preparation time, and equipment 
may be “effects” that must be negotiated with the union.

What should a LEA do if it wants to move forward with, for example, a blended learning model and that decision 
likely has impacts requiring the LEA to negotiate the effects of the decision, but not the decision itself. In this 
situation, the LEA should take the following steps:

1. Provide the union “reasonable” written notice of the decision and an opportunity to bargain the 
effects of the decision.41 Generally, the LEA cannot implement the non-negotiable decision until it has 
finished impacts or effects bargaining.42 (But see section VII. B., below.)

• EERA Requirement: Government Code section 3543.2, subdivision (a)(2) requires that LEAs give written 
notice of the decision: 

  “A public school employer shall give reasonable written notice to the exclusive representative of the 
public school employer’s intent to make any change to matters within the scope of representation of 
the employees represented by the exclusive representative for purposes of providing the exclusive 
representative a reasonable amount of time to negotiate with the public school employer regarding 
the proposed changes.”

• Sample written notice to union: re changes to matters within scope of representation pert Government 
Code section 3543.2, subdivision (a)(2):

“[Optional - As discussed at our negotiations session on , 2020,] [T]his is to notify the Association, in 
accordance with Government Code section 3543.2, subdivision (a) (2), of the Board’s intent to adopt a plan 
at its Board meeting on date for reopening schools, to be implemented at the commencement of the 2020-
2021 school year.

[Options – A draft copy is available at link, or will be available in Board packet on date, or whatever is the 
case, etc.]

Please contact me if you have any questions [Optional: or wish to identify what you believe are negotiable 
impacts of this impending decision that are not already covered by the parties’ collective bargaining 
agreement.]”

40 The test is whether the management decision has a “reasonably foreseeable” effect on a negotiable matter. County of Santa Clara (2013) PERB 
Dec. No. 2321-M.
41 Government Code §3543.2(a)(2); County of Santa Clara (2013) PERB Dec. No. 2321-M.
42 County of Santa Clara (2013) PERB Dec. No. 2321-M.
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2. The union then has a duty to demand to bargain the effects and to clearly identify those effects to 
bargain. The union’s demand must clearly: (1) identify the negotiable areas of impact; and (2) indicate a 
desire to bargain over the effects of the decision (as opposed to the decision itself ).43 The effects identified 
by the union must have a reasonably foreseeable impact on employees’ working conditions, and shall not be 
indirect or purely speculative.44

3. If the union’s demand to bargain is unclear or otherwise invalid, the LEA must: (1) make a good faith effort 
to clarify with the union what effects are possible and within the scope of bargaining, and if the union 
improperly demands to bargain over a non-negotiable decision, the LEA must provide the reasons it believes 
its decision is outside the scope of bargaining; and (2) after receiving clarification, enter into negotiations on 
those items the LEA views as negotiable.45

A.  Failure to meet effects bargaining obligations can result in an order to immediately negotiate effects and 
limited “make-whole” remedies for any employees impacted by the failure to negotiate effects.

Generally, if a LEA implements a non-negotiable decision without giving notice and an opportunity for 
bargaining the negotiable effects of the decision, the union has two options:

First, the union can go straight to PERB with an unfair practice charge. If the union chooses this path and
PERB decides the LEA’s actions constitute a refusal to bargain effects, what is the remedy? The remedy is a 
bargaining order requiring the LEA to engage in effects bargaining, along with a cease and desist notice, and 
the posting of that notice. The LEA may also be required to make the affected employees “whole.”46

Alternatively, the union can first demand to bargain the effects of the non-negotiable decision. If the union
does so, the LEA must respond by making a good faith effort at clarification with the union regarding what
effects are possible and within the scope of bargaining, and the LEA then must enter into negotiations on those
items that, after clarification, the LEA views as negotiable.47

B.   An Exception: In rare cases (which may apply in present conditions), the employer can legally implement 
the decision even though effects bargaining has not been completed.

What happens if a LEA and union are unable to conclude effects bargaining before the LEA needs to implement 
its non-negotiable decision? In other words, what is the risk a LEA faces if it needs to implement its decision 
before it can reach agreement on effects with its bargaining representatives? The LEA may face an unfair 
practice charge for refusal to bargain in good faith, but the unique situation presented by the COVID-19 pandemic 
may provide LEAs a legally defensible reason to implement their decisions prior to completing effects bargaining.

The exception to the general rule that effects bargaining must be completed before the LEA can implement its 
decision may well apply to the current crisis, as follows:

A LEA can implement its decision prior to completing effects bargaining if:

(1)   it provides notice and an opportunity to negotiate;

43 A union that fails to make a demand to bargain the effects after receiving notice risks waiving the right to later bargain the reasonably 
foreseeable effects. Id.
44 Trustees of the California State University (2012) PERB Dec. No. 2287. 
45 Healdsburg Union High School District and Healdsburg Union School District/San Mateo City School District (1984) PERB Dec. No. 375.
46 County of Santa Clara (2013) PERB Dec. No. 2321-M.
47 Healdsburg Union High School District and Healdsburg Union School District/San Mateo City School District (1984) PERB Dec. No. 375. 
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(2)   the LEA faces either:
  (a)   an immutable decision imposed by law or;
  (b)   an important managerial interest that would be negated by a delay in implementation; and

(3)   the LEA negotiates in good faith both before and after implementation.48

For this exception to apply, the implementation date cannot be set arbitrarily. Instead, the LEA must be able to 
show that there is either a legal deadline that cannot be changed or that delay in implementation of the important 
managerial interest “would effectively undermine the [district]’s right to make the nonnegotiable decision.”49

A right to implement a decision prior to completing effects bargaining has been found, for example, where an 
employer has been unable to complete effects bargaining over layoffs during a financial downturn.50

C.   A Strong Argument Can be Made that the Exception Could Apply to Current Circumstances 

Given the issues raised by reopening schools during the COVID-19 pandemic, LEAs have many important decisions 
to make and implement before the 2020-2021 school year begins. Returning to our original example: if the 
governing board adopts a blended learning model, that management decision may have an impact on negotiable 
matters such as teacher workdays, work hours, prep time, instructional hours, equipment, and the like.

The LEA must provide notice and an opportunity to bargain these effects. If, however, the parties are unable 
to resolve all these issues in a timely fashion, a strong argument exists that the LEA may be within its rights to 
implement the proposed learning model while continuing to bargain in good faith to resolve the impacts of that 
decision.

The LEA faces an immutable deadline imposed by law—schools must reopen for the new school year—and/or 
an important managerial interest—providing for the education of students—that would be negated by delay in 
reopening schools or completion of the impasse process. Additionally, the normal requirement to “preserve the 
status quo” pending the completion of effects negotiations is operationally and legally impossible. 

D.  Understand the Consequences of Implementation Before Effects Bargaining is Completed – What Might 
be PERB’s Remedy?

If implementation is necessary before the completion of effects bargaining or impasse, it is unlikely there would be 
a monetary (e.g., back pay) component in a remedy PERB might fashion if the LEA were to lose an unfair practice 
charge case. If the LEA unilaterally changes work schedules, etc., but this does not impact wages or workload, 
PERB is likely to order the LEA to return to status quo (if this is legal or possible) and bargain with the union.

Such a decision could take up to a year to issue, by which time one hopes the current environment no longer 
exists. Also, to the extent the changes LEAs make are good faith efforts to comply with state and local guidelines 
and mandates, this adds another layer of protection and credence for application of the exception summarized 
above.

One Final Thought –Do the Best You Can Under the Circumstances: As stated in the Introduction to this 
Framework, “employers must be prepared to act in the present to meet current challenges based on the law as it 
exists” and to make or rely on educated predictions on how to apply that law correctly to new circumstances.

48 Compton Community College District (1989) PERB Dec. No. 720.
49 Id.
50 Id.; see also State of California (Department of Corrections and Rehabilitation) (2010) PERB Dec. No. 2115-S.
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VII.    EYES ON THE PRIZE

 Focus on Implementing the Best Educational Program Under Safe Conditions for Students and 
Staff.

    Balance Factors/Interests Such as Legal Boundaries, Local Relationships, and Importance of 
Co-Ownership of, and Employees’/Representatives’ “Buy-In” to  the Ongoing Educational Program.

It is often impossible to separate negotiable working conditions from teaching and learning conditions, a fact that 
is being underscored in this new environment. Whether it is an evaluation system, work year, work day schedule, 
collaboration/preparation time, professional development or curricular decisions, LEAs know any meaningful 
initiative will falter or fail if there is not a sense of ownership and “buy-in” from the employees who are affected by 
these decisions.

The need for co-ownership of the educational program is vital right now. LEAs must focus on the overarching 
interest of successfully implementing the best educational program under safe conditions for students and staff. 
The ”prize” in keeping one’s eye on the prize in this case is being prepared as much as possible to open school in 
the fall under conditions in which students, staff and the public have confidence in the reopening plan, both as to 
safety and educational programs.

This focus may call upon LEAs to consider the following areas:

• Drawing hard and fast lines in the sand may not be the best strategy if it impedes or precludes an acceptable 
agreement – one that enables the LEA to accomplish its core purposes.

• Districts and governing boards should be prepared to reexamine their own positions if the negotiations 
seem headed for deadlock. There usually is a safe path through what seems to be an impenetrable forest of 
disagreements.

• What expectations are realistic, either in writing or in practice?
• Do not forget or discount the fear factor – parents, students and staff are rightfully concerned about their 

safety.
• Accept the likelihood that whatever you negotiate will contain gaps, mistakes, and will need to be modified 

as circumstances change.
• Knowing your legal rights and the extent of your authority may not protect you from making inadvertent 

mistakes that result in legal challenges. Anticipate and plan what to do in worst case scenarios. 

Nothing in this Framework mandates a particular course of action for any LEA. Instead, we hope we have provided 
resources, tools and options to assist LEAs in making informed decisions in the best interests of their communities. 
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