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Muted.

This word is normally used to describe the sound of Miles Davis’s trumpet, perhaps on his seminal 
album, Kind of Blue. Placing the cone in the bell of the instrument softens the brightness of the notes, 
changing the “color” of the sound, evoking the likeness to muted colors, hence the name. Other musical 
instruments can be muted, often with contrasting results such as the hard, staccato sound achieved by 
lightly placing your fingers on the guitar strings instead of pressing down to the frets on the neck. 

Muted also describes the human voice when it is quiet, soft, hushed, whispered, restrained, subdued or 
suppressed. 

This year, we learned it means absolute silence until others remind us to push a button to disengage the 
red microphone icon on the screen.

I think of this year as being muted when it comes to the level of legislative activity. Somehow it just 
wasn’t as “loud” as usual. This impression may be based simply on the numbers. Consider the following:

• Last year, 2,625 bills were introduced by the Legislature. Just over 1,000 made it to the Governor’s
desk, of which the Governor signed 870 and vetoed 172.

• This year, 2,223 bills were introduced as of March 2020, but then life as we knew it shut down and
about 75 percent of them were withdrawn.

• This resulted in the passage of only 513 pieces of legislation, of which the Governor signed 457 and
vetoed 56.

Based on the Legislature’s proclivity for passing reform after reform and the enactment of hundreds of 
education-related bills every year, one might assert this 50 percent drop in lawmaking—even accounting 
for an array of instant laws via the Governor’s Executive Orders—is a small but significant silver lining in 
these troubled times. But this statutory surcease is nowhere near worth the staggering price. 

Of course there was the immediate and unavoidable need to address the delivery of instruction to 
6,163,001 California students in 10,588 schools across 1,037 school districts. Initially, districts felt 
somewhat abandoned as they were left to, as they say, “build the airplane while it is in the air” under the 
guise of preserving “local control.”

Finally, three and one-half months after the shutdown, the Governor signed legislation that provided 
consistent, statewide requirements for distance learning, instructional minutes, hybrid models, and a 
semblance of accountability under LCAP version II. Almost lost somewhere in the middle of this lengthy 
law is the mandate that districts “offer in-person instruction to the greatest extent possible.” 
Observing the extent to which students have actually returned physically to school, one must conclude 
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the word “possible” can be construed to mean many different things. Based on real experience at the 
district level (the kind with which many in the Sacramento bubble do not seem to be familiar), what 
is “possible” for our students and communities must now pass a litmus test determined through the 
collective bargaining process. The blurred lines between working conditions, learning conditions and 
teaching conditions have thus been erased altogether.

This year’s new laws include direct responses to the crisis as well, such as definitions of “outbreaks” 
(two different ones, just to keep it interesting), notice of exposures, expanded leaves of absence, and 
presumptions about workplace contraction of the virus. In more subtle ways, however, one can see efforts 
to “skip over” this period of time, suspend normal rules of human interaction and alter boundaries to cope 
with the crisis. Some examples include:

• High school seniors can receive “retroactive diplomas” based on their academic records as of 
March 1. 

• “Time” has been extended to file claims and lawsuits. 
• The public’s business can be conducted with no member of the public physically proximate to 

board members or each other. 
• Boards can borrow more money than ever to offset deferrals, use sale of property proceeds for one-

time general fund purposes, and rent surplus property without convening the committee named 
after that fast-stop convenience store. 

• The State Board of Education has been stripped of its authority to waive newly enacted 
transparency requirements for charter schools.

The revived national cry for racial justice in response to black lives slain even found voice in new 
California laws outlawing chokeholds and the like by police (including school police and SROs) and calling 
for an overall evaluation of law enforcement on campuses, mental health resources and professional 
development on restorative justice and cultural competency.

While many knew the ”racial divide” was never closed in our country, this pernicious pandemic exposed 
many other gulfs in areas such as housing, income, food, health care and employment. These conditions 
have come together in a horrific amalgam resulting in greater inequality in educational opportunity than 
ever before. Those of us who have long been aware of the hundreds of Band-Aids propping up our public 
education system are dismayed but not surprised.

Article IX of the California Constitution declares education to be a fundamental right. Access to a quality 
education is arguably a civil right—perhaps the civil right of our era—to be enjoyed by all. I think it is even 
more than that. Education is a fundamental human right which is indispensable to the informed exercise 
of all other human and civil rights. 

If we learn nothing else from this experience where at-risk boomers are teaching zoomers and roomers as 
best they can, let it be that voices must be raised to nurture, preserve and protect this right. This will not 
be accomplished with voices that are quiet, soft, hushed, whispered, restrained, subdued or suppressed. 

It is time to un-mute. 
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Assembly Bill No. 992 (Mullin) 
addresses the use of social media 
by board members in light of the 
Brown Act’s prohibition on serial 
communications. It allows members 
to use social media, which is open and 
accessible to the public, to answer 
questions, provide information to the 
public, or to solicit information from 
the public regarding district matters. 
It prohibits board members from 
responding to content posted by other 
board members, however. The provisions 
are effective through 2025. (Stats. 2020, 
ch. 89, effective January 1, 2021.) 

BOARD ETHICS, 
TRANSPARENCY 
AND ACCOUNTABILITY 
LEGISLATION

Senate Bill Nos. 98 and 820 (Committee 
on Budget and Fiscal Review) were 
adopted on an urgency basis to 
implement provisions of the budget 
and to address a myriad of impacts 
related to the COVID-19 pandemic. In 
the area of board ethics, transparency 
and accountability, SB Nos. 98 and 
820 collectively provide that, for the 
2020-21 school year, the annual Local 
Control Accountability Plan (LCAP) be 
replaced with a Learning Continuity 
and Attendance Plan (Continuity Plan). 
Under SB No. 98 and SB No. 820, 
2020-21 Continuity Plans are required to 
address the provision of learning during 
the COVID-19 pandemic. Governing 
boards are required to adopt a Continuity 
Plan by September 30, 2020. An LCAP 

BOARD ETHICS, 
TRANSPARENCY 
AND ACCOUNTABILITY 
CASES

Pico Neighborhood Association 
v. City of Santa Monica (2020)
51 Cal.App.5th 1002

The first appellate opinion interpreting 
application of the California Voting 
Rights Act (CVRA) found that evidence 
of racially polarized voting alone 
was insufficient to show a violation 
of the CVRA. The Court of Appeal 
ruled that a plaintiff would also need 
to establish “dilution” of the votes of 
a protected class, likely limiting the 
CVRA’s application where members 
of a protected class make up a small 
proportion of a district’s population.

The California Supreme Court outlined 
the circumstances in which public 
agencies may recover costs associated 
with responding to a California Public 
Records Act (CPRA) request. An agency 
may not pass on to the requester the 
costs of redacting exempt information 
from electronic records. For example, 
costs associated with searching for 
responsive emails/documents or 
redacting exempt information from 
electronic records are not recoverable. 

Provides Guidance on Board 
Member Use of Social Media

   AB No. 992

Replaces LCAP with Learning 
Continuity and Attendance Plan

   SB No. 98 and SB No. 820

adopted for the 2021-22 school year 
must incorporate both the 2019-20 LCAP 
and the 2020-21 Continuity Plan. (Stats. 
2020, ch. 24, effective June 29, 2020; 
Stats. 2020, ch. 110, effective September 
18, 2020.) 

National Lawyers Guild, San 
Francisco Bay Area Chapter 
v. City of Hayward (2020) 9
Cal.5th 488

More information about these cases and Legal 
Developments are available on the News and 
Resources page at DWKesq.com.

Executive Orders Modify 
Brown Act

The Governor signed two Executive 
Orders in 2020 (N-29-20 and N-35-
20) temporarily modifying the
requirements of the Brown Act. Under
N-29-20, a governing board may,
but is not required to, hold electronic
meetings where board members may
participate, and the public may address
and observe electronically, regardless
of physical location. This modification
is in effect while public health officials
have imposed or recommended social
distancing measures. Under N-35-20,
governing board members may receive
updates relevant to COVID-19 from
federal, state, or local officials, and ask
questions of those officials, outside of a
governing board meeting. (Governor’s
Exec. Order No. N-29-20 (March 17,
2020, Governor’s Exec. Order N-35-20
(March 21, 2020.)

https://www.dwkesq.com/court-narrows-application-of-california-voting-rights-act/
https://www.dwkesq.com/public-records-acts-cost-recovery-provision-narrowed-by-california-supreme-court/
https://www.dwkesq.com/news-resources/
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LABOR, EMPLOYMENT 
AND PERSONNEL 
LEGISLATION

Assembly Bill No. 685 (Reyes) requires 
employers to notify employees who 
may have been exposed to COVID-19 at 
their worksite, and expands Cal/OSHA’s 
ability to enforce health and safety 
standards related to COVID-19. When 
an employer receives notice of potential 
exposure to COVID-19, the employer 
must notify all employees at the work 
site, including subcontractors, provide 
notice to the bargaining units and provide 
both employees and bargaining units 
information regarding the employer’s 
disinfection and safety plan. Failure to 
comply with these requirements may 
subject the employer to a civil penalty. 
When an employer receives notification 
of an “outbreak,” the employer must 
notify the local public health agency 
in the jurisdiction of the worksite of 
the names, number, occupation, and 
worksite of employees who meet the 
definition of “qualifying individual” within 
48 hours. The California Department 
of Public Health currently defines an 
“outbreak” as “three or more laboratory-
confirmed cases of COVID-19 within 
a two-week period among employees 
who live in different households.” (Note, 
this definition differs from that in SB 
No. 1159.) (Stats. 2020, ch. 84, effective 
January 1, 2021.)

Assembly Bill No. 2017 (Mullin) amends 
Labor Code section 233 to prohibit an 
employer from denying an employee 
the use of sick leave to attend to the 
illness of a family member and adds the 
requirement that, “[t]he designation of 
sick leave taken for these reasons shall 
be made at the sole discretion of the 
employee.” (Stats. 2020, ch. 211, effective 
January 1, 2021.)

Requires Notification 
of COVID-19 Outbreak 
Requirements

   AB No. 685

Prohibits Employer from 
Denying Use of Sick Leave to 
Attend to Family Member

   AB No. 2017

Clarifies CalSTRS’ Treatment of 
Paid Leaves

   AB No. 2101

Assembly Bill No. 2101 (Committee on 
Public Employment and Retirement) 
resolves confusion created by a 2016 
law regarding CalSTRS’ treatment 
of employer-approved paid leaves. 
CalSTRS had interpreted the law to 
exclude employer-paid leaves from 
creditable compensation if the leaves 
were not expressly authorized by the 
Education Code. This legislation amends 
the definition of “leave of absence” to 
ensure that all employer-paid leaves are 
considered creditable compensation 
by CalSTRS. It makes this clarification 
retroactively effective for all leaves since 
January 1, 2016. (Stats. 2020, ch. 275, 
effective January 1, 2021.)

Permits Personnel Commission 
to Retain Counsel in the Event 
of Conflict

   AB No. 2234

Assembly Bill No. 2234 (Chau) provides 
an additional procedure whereby 
a personnel commission may be 
represented by its own legal counsel. 
Existing law requires the legal counsel 
of the governing board to represent 
the personnel commission in all legal 
matters, except where the legal counsel 
refuses to represent the commission in 
circumstances in which the legal counsel 
knows, or has reason to know, that a 
conflict exists between the interests of 
the commission and the interests of the 
governing board or the district. AB No. 
2234 authorizes a single member of the 
personnel commission to declare that 
a conflict exists between the interests 
of the commission and the interests of 
the governing board or the district, and 
the commission may employ its own 
attorney if the commission approves 
that declaration by majority vote. (Stats. 
2020, ch. 48, effective January 1, 2021.)

Modifies AB No. 5 Definition of 
Independent Contractor

   AB No. 2257

Assembly Bill No. 2257 (Gonzalez) 
modifies last year’s Assembly Bill No. 5 
and creates a number of exemptions for 
contractors and the entities that employ 
them. As it pertains to public agencies, 
including LEAs, AB No. 2257 specifically 
creates a public agency exemption which 
provides for a different test, referred to 
as the Borello factors, to be analyzed 
to determine whether an independent 
contractor is truly an employee. AB 
No. 2257 enacts Labor Code section 
2776, et seq., which provides that the 
determination of whether a contractor 
has employee or independent contractor 
status shall be governed by the Borello 
factors.
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A contractor is deemed to be an 
independent contractor, if the hiring 
entity demonstrates that all of the 
following apply: (1) the contractor is 
free from the control and direction of 
the hiring entity in connection with 
the performance of the work; (2) 
the contractor is providing services 
directly to the hiring entity rather than 
to customers of the hiring entity; (3) 
the contract with the hiring entity is 
in writing and specifies the payment 
amount, which includes a rate of pay for 
services to be performed, along with a 
due date of payment for services; (4) 
if applicable, the contractor has the 
required business license or business tax 
registration; (5) the contractor maintains 
a business location, which may include 
the contractor’s residence, separate 
from the business or work location of 
the hiring entity; (6) the contractor is 
customarily engaged in an independently 
established business of the same nature 
as that involved in the work performed; 
(7) the contractor can contract with 
other businesses to provide the same or 
similar services and maintain a clientele 
without restrictions from the hiring 
entity; (8) the contractor advertises 
and holds itself out to the public as 
available to provide the same or similar 
services; (9) consistent with the nature 
of the work, the contractor provides 
its own tools, vehicles, and equipment 
to perform the services, not including 
any proprietary materials that may be 
necessary to perform the services under 
the contract with the hiring entity; (10) 
the contractor can negotiate its own 
rates; and (11) the contractor can set its 
own hours and location of work. This 
bill also provides broader governmental 
enforcement powers permitting 
district attorneys to file for injunctive 
relief against businesses suspected of 
the misclassification of independent 
contractors. (Stats. 2020, ch. 38, 
effective September 4, 2020.)

Expands Protection Against 
Retaliation for Domestic 
Violence-Related Time Off 

   AB No. 2992

Assembly Bill No. 2992 (Weber) amends 
Labor Code sections 230 and 230.1 to 
prohibit discharge, discrimination or 
retaliation against employees who are 
victims of domestic violence, sexual 
assault, stalking, and other crimes 
or abuses. Employees may take time 
off from work to receive services 
including, but not limited to mental 
health counseling, medical attention for 
injuries caused by crime or abuse, and 
participation in safety planning. (Stats. 
2020, ch. 224, effective January 1, 2021.)

Limits Public School Employers 
Ability to Lay Off Certain 
Employees

   SB No. 98

Senate Bill No. 98 (Committee on 
Budget and Fiscal Review) prohibits 
public school employers from 
laying off certain classifications of 
employees for the 2020-2021 school 
year. Specifically, it prohibits summer 
layoffs of permanent or probationary 
certificated staff, with the exception 
of certificated administrators for the 
2020-21 school year. It also prohibits 
layoffs of permanent or probationary 
classified employees with classifications 
in nutrition, transportation or custodial 
services for the 2020-2021 school year. 
(Stats. 2020, Ch. 24, effective June 29, 
2020.)

Clarifies Use of Video 
Technology Without Teacher/
Principal Consent

   SB No. 820

Senate Bill No. 820 (Committee on 
Budget and Fiscal Review) was adopted 
on an urgency basis to implement 
provisions of the budget and to address 
a myriad of impacts related to the 
COVID-19 pandemic. In the area of labor 
and employment, SB No. 820 amends 
Education Code section 43503 to 
provide some clarity to the use of video 
technology during distance learning. 
Previously through SB No. 98, the 
Legislature authorized the use of video 
technology as an acceptable component 
of distance learning but failed to clarify 
whether Education Code section 51512 
requiring consent of the teacher and 
principal still applied. SB No. 820 
clarifies that LEAs may require the use 
of synchronous or asynchronous video 
for distance learning without requiring 
consent from the teacher or principal. 
Consent is still required for audio, video, 
or digital recording by anyone other than 
the LEA without prior consent of the 
teacher and principal for the recording 
of live or synchronous distance learning 
instruction. (Stats 2020, Ch. 110, 
effective September 18, 2020.)
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Adds COVID-19 to List of 
Occupationally-Related Injuries/
Illnesses Under Specified 
Circumstances

   SB No. 1159

Senate Bill No. 1159 (Hill) amends 
existing workers’ compensation laws 
to address the impact of COVID-19 on 
employees. SB No. 1159 adds illness 
or death related to COVID-19 to the 
list of injuries and illnesses presumed 
to be occupationally related under 
certain circumstances, and therefore 
eligible for workers’ compensation 
benefits, until January 1, 2023. The bill 
creates a “disputable presumption” that 
death or illness related to COVID-19 
is compensable under workers’ 
compensation in specific retroactive 
circumstances. New Labor Code 
sections 1312.86, 1312.87 and 1312.88 
outline the disputable presumptions. 
SB No. 1159 further defines “outbreak” 
for specific places of employment. 
Notably, a specific place of employment 
for purposes of SB No. 1159 does not 
include an employee’s home or residence 
under most circumstances; therefore, 

Expands Employee Entitlement 
to Family and Medical Leave

   SB No. 1383employees who are performing distance 
or virtual learning from home are not 
included in the presumption created 
by this new law unless they are also 
working from a place of employment. 
Furthermore, under SB No. 1159, 
employees must exhaust any COVID-
19-related paid sick leave benefits (i.e., 
FFCRA Emergency Paid Sick Leave), 
and meet certain other requirements 
before receiving temporary disability 
benefits or an industrial injury leave of 
absence. Finally, SB No. 1159 requires 
that employers who know or reasonably 
should know that an employee has 
tested positive for COVID-19 report to 
their claims administrator within three 
business days that an employee has 
tested positive, the date the employee 
tested positive, the address of the place 
of employment, and the highest number 
of employees who worked at the specific 
place of employment during the 45-
day period prior to the employee’s last 
day of work. Failure to make a required 
report can result in a civil penalty up to 
$10,000. (Stats. 2020, ch. 85, effective 
September 17, 2020.)

Senate Bill No. 1383 (Jackson) expands 
family medical leave rights to cover small 
employers with as few as five employees 
effective January 1, 2021. Under SB No. 
1383, employees may take up to 12 weeks 
of unpaid protected leave in a 12-month 
period for qualifying reasons under the 
California Family Rights Act (CFRA). 
The employer must maintain and pay for 
the employee’s coverage under a group 
health plan for the duration of the leave. 
SB No. 1383 expands the list of covered 
family members to allow employees 
to take leave to care for grandparents, 
grandchildren, and siblings. Another 
significant change is that SB No. 1383 
requires that an employer that employs 
both parents of a child grant up to 12 
weeks of leave to each employee. (Stats. 
2020, ch. 86, effective January 1, 2021.)
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CHARTER 
SCHOOLS 
LEGISLATION

Requires Payment of Prevailing 
Wage on Charter School 
Construction Projects Funded 
by Conduit Revenue Bonds

   AB No. 2765

Enacts Numerous Substantive 
Changes and Clarifications of 
AB Nos. 1505 and 1507

   SB No. 98

Assembly Bill No. 2765 (O’Donnell) 
expands the definition of “public 
works” in the Labor Code for purposes 
of prevailing wage to now include any 
construction, alteration, demolition, 
installation, or repair work done under 
private contract on a project for a charter 
school, when the project is paid for, in 
whole or in part, with the proceeds of 
conduit revenue bonds. Current law 
requires the payment of prevailing wages 
for public works contracts paid for, in 
whole or in part, out of public funds. 
The rationale for requiring the payment 
of prevailing wages for these charter 
school construction projects is that, 
because the bridge between the investor 
and the borrower in a conduit financing 
scheme is typically a government agency, 
the charter school-borrower benefits 
by paying lower interest rates; thus, a 
project paid from this financing scheme 
is publicly subsidized. Charter schools 
with an average daily attendance less 
than 80 pupils are exempt from this 
requirement. (Stats. 2020, ch. 355, 
effective January 1, 2021.)

Senate Bill No. 98 (Committee on 
Budget and Fiscal Review) made several 
substantive revisions to the Charter 
Schools Act, further amending the 
Education Code sections revised and 
added through passage of AB Nos. 1505 
and 1507 and addressing COVID-19, as 
follows: 

• When considering whether to renew
a charter, the Education Code now
requires the chartering authority
to consider the performance of the
charter school on state and local
indicators included in the California
School Dashboard for the last two
consecutive years. Since state testing
and the California School Dashboard
were suspended for the 2019-20
school year due to the COVID-19
pandemic, SB No. 98 revises Education
Code sections 47607 and 47607.2
to specify that if the two consecutive
years immediately preceding the
renewal petition include the 2019-20
school year, the chartering authority
shall consider the charter school’s
academic performance in two of the
three years, immediately preceding the
renewal decision.

• Education Code section 47605 now
only allows a charter school that was
operating outside its authorizer’s
boundaries before October 9, 2019,
to continue to operate at that location
until the charter school’s petition is
up for renewal, at which time it must
either: (1) obtain written approval from

the school district where the site is 
operating; or (2) submit its petition for 
renewal to the school district where 
the charter school site is located and 
obtain approval from that district. If 
approved by the district in which it 
is located under new authorization, 
CDE must regard the charter school 
as a “continuing charter school for all 
purposes,” meaning the charter school 
keeps its same number and is not 
considered as a new charter school 
for funding purposes. The continuing 
charter school will then be required 
to commence instruction within three 
months from July 1 of the fiscal year 
in which the charter will be effective 
under the new authorizer. Charter 
schools may no longer be authorized 
to operate at locations outside their 
authorizer’s boundaries, subject to 
strict and more limited exceptions now 
in sections 47605 and 47605.1.

• Charter schools may offer distance
learning programs in compliance with
SB No. 98’s allowances for school
district educational programs, without
obtaining approval for a material
revision of their charter, and without
being considered or funded as a non-
classroom based charter school in
2020-21.

• The SBE is prohibited from authorizing
waiver of charter schools’ compliance
with transparency laws (including
the Brown Act, CPRA, and conflict of
interest laws). (Stats. 2020, Ch. 24,
effective June 29, 2020.)
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Requires Charter Schools 
to Prepare School Plan for 
Student Achievement

   SB No. 820

Senate Bill No. 820 (Committee on 
Budget and Fiscal Review) clarifies that 
because the LCAP is not required for the 
2020-21 school years, a charter school 
must adopt a separate School Plan for 
Student Achievement (SPSA) to meet 
federal school planning requirements, 
and use the stakeholder engagement 
requirements for the development and 
approval of their SPSA. It also allows 
certain classroom-based charter schools 
to be eligible for an apportionment 
calculation for the 2020-21 fiscal year 
based on growth in the school’s actual 
enrollment in the 2020-21 fiscal year. 
(Stats 2020, Ch. 110, effective September 
18, 2020.)

Other New Laws Applicable to Charter Schools

AB No. 685 Requires Notification of COVID-19 Outbreak Requirements

AB No. 908 Allows Districts to Extend Time for Academic Probation for 
Extracurricular Activities and Relaxes Process for Issuing Work 
Permits During School Closures

AB No. 1350 Permits Retroactive Grant of High School Diploma Due to 
COVID-19 Crisis

AB No. 2017 Prohibits Employer from Denying Use of Sick Leave to Attend to 
Family Member

AB No. 2257 Modifies AB No. 5 Definition of Independent Contractor

AB No. 2992 Expands Protection Against Retaliation for Domestic Violence-
Related Time Off

SB No. 1159 Adds COVID-19 to List of Occupationally-Related Injuries/Illnesses 
Under Specified Circumstances

SB No. 1383 Expands Employee Entitlement to Family and Medical Leave

One of the challenges that charter authorizers face is determining exactly which 
Education Code sections do and do not apply to charter schools, in light of the 
Education Code waiver. This legislative season, new laws were enacted outside of the 
Charter Schools Act that apply to charter schools as well as school districts. Please 
see summaries elsewhere in this bulletin for a complete description of the following 
bills that apply in whole or in part to charter schools:
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BUSINESS, PROPERTY 
AND CONSTRUCTION 
LEGISLATION

   AB No. 841

Establishes the School Energy 
Efficiency Stimulus Program to 
Fund Appliance, Plumbing and 
Heating, and HVAC Upgrades 
to Schools

Assembly Bill No. 841 (Ting) requires 
large electric and gas corporations to 
temporarily allocate a portion of their 
energy efficiency budget to create 
a grant program called the School 
Energy Efficiency Stimulus Program to 
help schools modernize their HVAC 
systems and water fixtures using 
skilled technicians. The components 
of the stimulus program include the 
School Reopening Ventilation and 
Energy Efficiency Verification and 
Repair Program, which offers grants 
to LEAs to reopen schools with 
functional ventilation systems, and 
the School Noncompliant Plumbing 
Fixture and Appliance Program which 
provides grants to schools to replace 
noncompliant plumbing fixtures and 
appliances with water-conserving 
fixtures and appliances. The bill includes 
the prioritization of underserved 
communities and requires that not less 
than 25 percent of projects funded by 
these programs be in such communities. 
(Stats. 2020, ch. 372, effective January 
1, 2021.)

Requires Districts to Provide 
Notice That a Project Is 
Subject to Skilled and Trained 
Workforce Requirements

   AB No. 2311

Assembly Bill No. 2311 (Low) requires 
public entities to include in bid 
documents and construction contracts 
a notice that a construction project is 
subject to skilled and trained workforce 
requirements, if those requirements 
apply. A public entity’s failure to 
include the notice in bid documents or 
construction contracts will not relieve 
the public entity or contractor from any 
applicable skilled and trained workforce 
requirements. (Stats. 2020, ch. 347, 
effective January 1, 2021.)

   AB No. 3308

Permits School Districts to 
Restrict Teacher Housing on 
District’s Land to Its Own 
Teacher Workforce and Other 
Employees in Furtherance of the 
Teacher Housing Act of 2016

Assembly Bill No. 3308 (Gabriel) 
provides California public school districts 
the express ability to restrict teacher 
housing constructed on district land to 
its own low-income eligible workforce 

(whether certificated, classified, or 
otherwise). AB No. 3308 is intended to 
further the public policy declarations 
made under the Teacher Housing Act 
of 2016, including the need to create 
affordable housing options for teachers 
and other employees of a school district 
near or at school sites, especially in 
coastal or urban areas, where housing 
prices are not otherwise affordable. 
This clarification in the law eliminates 
ambiguity that existed regarding the right 
of a school district to limit access to such 
housing to its own employees. The bill 
aligns the stated public policy goals of 
the Teacher Housing Act of 2016 with a 
district’s practical need, in connection 
with any funding received through federal 
Low Income Housing Tax Credits and 
other budgetary or funding constraints, 
to prioritize or restrict occupancy of its 
housing facilities. While a school district 
is expressly permitted to so restrict 
occupancy of its housing facilities, it is 
still permitted the flexibility to allow local 
public employees, such as city, county 
and/or other special district employees, 
or other members of the public, to 
occupy its housing, so long as occupancy 
does not otherwise violate applicable 
laws and implementing regulations. 
(Stats. 2020, ch. 199, effective January 1, 
2021.)
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   SB No. 588

Authorizes Withholding from 
Final Payment for Prime 
Contractor’s Failure to Certify 
Disabled Veteran Business 
Enterprise(s)

Relaxes Requirements for Surplus Property, Property Development, 
and Internal Borrowing

   SB No. 98 and SB No. 820

Senate Bill No. 588 (Archuleta) requires 
an awarding department, including 
school districts when they are expending 
state funds pursuant to the State of 
California School Facility Program for 
the construction and/or modernization 
of school buildings, to withhold $10,000 
from the final payment, or the full 
final payment if less than $10,000, 
on a contract committed to achieve a 
Disabled Veteran Business Enterprise 
(DVBE) goal and entered into on or after 
January 1, 2021, until a prime contractor 
complies with the DVBE certification 
requirements. A prime contractor that 
fails to comply with the certification 
requirements shall, after notice, be 
allowed to cure the defect. If the prime 
contractor refuses to comply with the 
certification requirements after at least 
15 calendar days but not more than 30 
calendar days from the date of notice, 
however, the awarding department must 
permanently deduct $10,000 from the 
final payment, or the full payment if 
less than $10,000. (Stats. 2020, ch. 80, 
effective January 1, 2021.)

Senate Bill Nos. 98 and 820 (Committee on Budget and Fiscal Review) are budget 
trailer bills adopted on an urgency basis to implement provisions of the budget and to 
address a myriad of impacts related to the COVID-19 pandemic. 

SB No. 98 implements the following noteworthy changes in the law: 

• Relaxes procedural rules that pertain to the use of “joint occupancy” property 
development options to remove the requirement that such arrangements be 
approved by SBE.

• Expands options for districts to use temporary interfund borrowing to address state 
payment deferrals, allowing districts, after holding a public hearing and adopting 
a resolution, to borrow up to 85 percent of moneys held in any fund or account 
under this budgetary accounting mechanism (Stats. 2020, ch. 24, effective June 29, 
2020.)

SB No. 820 implements the following noteworthy changes in the law:

• Until July 1, 2024, districts may lease surplus real property without first appointing 
a property advisory committee (a.k.a. 7-11 Committee) for the lease of the surplus 
real property provided that the real property in question was not previously 
operated, or was not constructed to be operated, as an early childhood education 
facility or a school for elementary or secondary education purposes.

• Until July 1, 2024, districts may sell surplus real property and use the funds for a 
one-time general fund purpose, subject to a plan adopted at a public meeting and 
specific additional rules and regulations of the State Allocation Board. SB No. 820 
also provides authority for making simultaneous offers to all required recipient 
agencies, thus streamlining the public offering process for the sale of surplus real 
property. Note that SB No. 820 amendments to the law in this area supersede 
similar amendments made in SB No. 98.

• Changes filing procedures and requirements related to expenditure audits 
required by districts that receive state facility funds. (Stats. 2020, ch. 110, effective 
September 18, 2020.)
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LITIGATION 
CASES

Governor’s Actions Extend 
Claim and Filing Deadlines

Two COVID-19-related actions impacted 
the periods to file claims and lawsuits 
in 2020. The Governor issued several 
executive orders providing additional  
time for presenting a claim to a public 
agency under the Government Claims 
Act. At the same time, the Judicial 
Council of California extended the 
timeline to file actions, with the length 
of the extension depending on the type 
of action. (Governor’s Exec. Order No. 
N-29-20 (March 17, 2020: Governor’s 
Exec. Order N-35-20 (March 21, 2020.)

Bostock v. Clayton County, 
Georgia (2020) 140 S.Ct. 1731

The U.S. Supreme Court held that 
Title VII of the Civil Rights Act of 1964 
prohibits discrimination based on 
sexual orientation or gender identity. 
An employer violates Title VII when 
it intentionally fires an individual 
employee based in part on sex. If the 
employer intentionally relies in part 
on an individual employee’s sex when 
deciding to discharge the employee, 
a statutory violation has occurred. 
When an employer fires an employee 
based on sexual orientation or gender 
identity, it necessarily and intentionally 
discriminates against that individual in 
part because of sex.

California Parents for the 
Equalization of Educational 
Materials v. Torlakson (9th Cir. 
2020) 973 F.3d 1010

The Court of Appeals for the Ninth 
Circuit affirmed the authority of 
public officials to establish curriculum 
standards and frameworks for public 
schools, rejecting a challenge by a group 
of parents who claimed that California’s 
History-Social Science Standards and 
Framework for sixth and seventh graders 
is discriminatory. The Court confirmed 
existing legal precedents in the area of 
curriculum and standards, at both the 
state and local levels and reiterated the 
general rule that, short of discriminatory 
intent, “once parents select a school, 
they accept that school’s curriculum, 
school policies, and reasonable 
disciplinary measures.”

More information about these cases and Legal 
Developments are available on the News and 
Resources page at DWKesq.com.

https://www.gov.ca.gov/wp-content/uploads/2020/03/3.21.20-EO-N-35-20.pdf
https://www.dwkesq.com/wp-content/uploads/2020/03/3.17.20-N-29-20-EO.pdf
https://www.dwkesq.com/news-resources/
https://www.dwkesq.com/federal-appellate-court-rejects-challenge-to-curriculum-standards/
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STUDENTS AND 
SPECIAL EDUCATION
LEGISLATION

   AB No. 901

Limits Jurisdiction of Juvenile 
Court over Certain Students 
Who Are Truant, Insubordinate 
or Disorderly 

Assembly Bill No. 901 (Gipson) 
eliminates the authority of county 
superintendents of schools, in counties 
that do not have a county attendance 
review board, to file a petition with the 
juvenile court where the county district 
attorney or probation officer has elected 
not to participate in a truancy mediation 
program. Existing law allowed county 
school superintendents to file petitions 
in juvenile court for a pupil for whom a 
school attendance review board (SARB) 
or probation officer had determined that 
community services could not resolve 
the pupil’s truancy or insubordination 
problems, or where the pupil’s parents/
guardians had failed to respond to 
directives of the SARB or probation 
officer. This bill also removes the juvenile 
court’s jurisdiction over pupils who are 
habitually insubordinate or disorderly 
when they are attending school. The 
purpose of the bill is to encourage cities 
and counties to work closely with minors, 
parents or guardians, LEAs, community 
partners, and system officials to create 
coordinated diversion opportunities and 
engage with the juvenile justice system 
only when a pupil has committed a 
crime. (Stats. 2020, ch. 323, effective 
January 1, 2021.)

   AB No. 908

Allows Districts to Extend Time 
for Academic Probation for 
Extracurricular Activities, and 
Relaxes Process for Issuing Work 
Permits During School Closures

Assembly Bill No. 908 (O’Donnell) 
authorizes a school district to increase 
the length of time that students 
may be on academic probation from 
participating in extracurricular activities 
to more than one semester, for the 2020-
21 school year. In addition, a school 
district may not deny a work permit 
to a minor student who submits an 
application electronically rather than in 
person, with the student and the parent 
appearing via videoconference, when the 
school has been physically closed for an 
extended time due to natural disaster, 
pandemic or other emergency. The bill 
also prohibits a district from denying 
a work permit based on the student’s 
grades or attendance when the student’s 
school has been physically closed for 
an extended time. (Stats. 2020, ch. 64, 
effective September 11, 2020.)

Prohibits Peace Officers from 
Utilizing Carotid Restraint or 
Choke Hold

   AB No. 1196

Assembly Bill No. 1196 (Gipson) requires 
law enforcement agencies to update 
their use of force policies to prohibit the 
use of a carotid restraint or choke hold, 
which involve applying pressure to a 
person’s neck, trachea, or windpipe. This 
restriction applies to all peace officers, 
including school police departments or 
school resource officers. (Stats. 2020, ch. 
324, effective January 1, 2021.)

Permits Retroactive Grant of 
High School Diploma Due to 
COVID-19 Crisis

   AB No. 1350

Assembly Bill No. 1350 (Gonzalez) 
authorizes high school and unified school 
districts, county offices of education and 
the governing bodies of charter schools 
to retroactively grant a high school 
diploma to any student who was in their 
senior year of high school in the 2019-20 
school year and was in good academic 
standing and on track to graduate as 
of March 1, 2020, and who was unable 
to complete statewide graduation 
requirements as a result of the COVID-19 
pandemic. (Stats. 2020, ch. 66, effective 
January 1, 2021.)

Extends the Pilot Program for 
Internet-Based Reporting of 
Child Abuse and Neglect

   AB No. 1929

Assembly Bill No. 1929 (Blanca Rubio) 
indefinitely extends the existing pilot 
program for internet-based reporting 
under the Child Abuse and Neglect 
Reporting Act and expands it to receive 
reports from any mandated reporter. 
AB No. 1929 also requires counties that 
develop an internet-based reporting 
system to report on the efficiency of the 
system in two years, hire an evaluator 
to monitor and report on the program, 
and decommission the system when 
the State Department of Social Services 
makes internet-based reporting of child 
abuse and neglect available within the 
statewide comprehensive child welfare 
information system. (Stat. 2020, ch. 242, 
effective January 1, 2021.)
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Amends Numerous Provisions of Law Affecting Students, Compulsory Education and Distance Learning

   SB No. 98

As part of the fiscal year 2020-21 State budget, the Legislature adopted Senate Bill No. 98 (Committee on Budget and Fiscal 
Review) on an urgency basis to implement provisions of the budget and to address a myriad of impacts related to the COVID-19 
pandemic. In the area of students and special education, SB No. 98 implements the following noteworthy changes in the law:

• Encourages school districts to evaluate the presence of law enforcement on school campuses and consider how existing 
resources for mental health can serve the needs of students as alternatives to law enforcement. The legislation also highlights 
providing professional development on restorative justice and cultural competency to serve the needs of local school 
communities.

• Brings back the compulsory education requirements for the 2020-21 school year that SB No. 117 (see below) essentially 
suspended for the Spring of 2020.

• Reinstitutes minimum instructional day and minutes requirements, and for students participating in distance learning 
mandated attendance tracking through “daily participation” and “weekly engagement” records, and reengagement strategies 
for absent pupils. It further clarifies that a student’s attendance in distance learning “may include, but is not limited to, 
evidence of participation in online activities, completion of regular assignments, completion of assessments, and contacts 
between employees of the local educational agency and pupils or parents or guardians.” SB No. 98 also provides a method for 
calculating instructional time during distance learning, based on the “time value of assignments” as determined and certified to 
a certificated employee. It also loosens instructional minute requirements in some regards, for instance by eliminating minimum 
instructional minutes in physical education for the 2020-21 school year. 

• Sets minimum standards for distance learning, by defining the term and creating parameters for how distance learning is to be 
implemented. Education Code section 43504(b) ensures that distance learning includes access to the devices and connectivity 
necessary to participate in the program, content aligned to grade level standards, and academic and other supports needed 
for pupils not performing at grade level, English learners, pupils with exceptional needs, pupils in foster care or experiencing 
homelessness, and pupils with mental health needs. Distance learning is also now required to include “daily live interaction with 
certificated employees and peers for purposes of instruction, progress monitoring, and maintaining school connectedness.” The 
law also requires that districts, county offices, and charter schools provide nutritionally adequate meals every school day for 
students eligible for free and reduced-price meals, whether engaged in in-person instruction or distance learning.

• Clarifies that LEAs are required to implement IEPs for special needs students, with accommodations needed to ensure the IEP 
can be executed in a distance learning environment, and that schools would be allowed to claim apportionment funding for 
services provided to students with disabilities during extended school year 2020 through distance learning. In addition, SB No. 
98 requires that all initial and annual IEPs now include an emergency plan for providing special education and related services, 
transition services, and extended school year if in-person instruction cannot be provided for more than 10 school days. 

• Institutes a moratorium for establishing single-district SELPAs through fiscal year 2023-24. 

• Creates new protocols to address designated and integrated instruction in English language development for English language 
learners, to include assessment of English language proficiency, support to access the curriculum, reclassification of students 
when fully English proficient, and, as applicable, support for dual language learning.

• Recognizing that the COVID-19 crisis continued to evolve, and that it impacted different districts differently, it mandates that 
“[a] local educational agency shall offer in-person instruction to the greatest extent possible,” and clarifies that distance learning 
may be offered either on an LEA or schoolwide level “as a result of an order or guidance from a state public health officer or a 
local public health officer,” or “[f]or pupils who are medically fragile or would be put at risk by in-person instruction, or who are 
self-quarantining because of exposure to COVID-19.” (Stats. 2020, ch. 24, effective June 29, 2020.)
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Suspends Compulsory 
Education Requirements for the 
Spring of 2020

   SB No. 117

Senate Bill No. 117 (Committee on Budget 
and Fiscal Review) extends some state 
law timelines relating to students by 
the length of time a school was closed 
due to COVID-19 during the 2019-20 
school year, including the time period 
during which the school “continues to 
offer educational opportunities through 
distance learning, or independent 
study, or both ...” The affected timelines 
include those for developing a proposed 
special education assessment plan 
within 15 days of referral; providing 
school records to a parent within five 
business days of the request; transferring 
special education records to a new 
school district within five working days; 
and processing a uniform complaint 
within 60 days. The law also waives the 
minimum instructional day and minute 
requirements during school closures, 
if the district provides “high quality 
educational opportunities to students 
to the extent feasible through, among 
other options, distance learning and/
or independent study,” as provided 
in Governor Newsom’s Executive 
Order N-26-20. SB No. 117 also 
extends timelines for various student 
assessments, including the California 
Assessment of Student Performance 
and Progress (CAASPP), the English 
Language Proficiency Assessments for 
California (ELPAC), and the Physical 
Fitness Test “by the length of time a 
school is closed due to the coronavirus 
(COVID-19), or until the end of the 
testing window, whichever comes first.” 
(Stats. 2020, ch. 3, effective March 17, 
2020.)

   SB No. 820

Establishes Learning Loss Mitigation Fund, Extends and Suspends 
Assessments and Timelines, Amends Use of ERMHS Funding

Senate Bill No. 820 (Committee on Budget and Fiscal Review) is another budget 
trailer bill enacted on an urgency basis to address a myriad of impacts related to the 
COVID-19 pandemic in the 2020-21 school year. In the area of students and special 
education, SB No. 820 implements the following noteworthy changes in the law:

• Establishes Learning Loss Mitigation Funding, comprised of three funding sources, 
including the CARES Act Governor’s Emergency Education Relief fund (available 
through September 30, 2022), the CARES Act Coronavirus Relief fund (available 
through December 30, 2020), and the state General Fund (available through June 
30, 2021). The allowable expenses were expanded to include COVID-19 testing, 
personal protective equipment, sanitation supplies and similar needs related to 
safely accessing schools.

• Increases the timeline for assessing students for English language proficiency by 
extending by 45 days the time to complete the ELPAC. LEAs continue to be required 
to screen new students, pending assessment results, to ensure that students 
informally determined to be English learners receive appropriate supports as soon 
as possible. SB No. 820 also suspends the requirement to administer the Physical 
Fitness Test for the 2020-21 school year.

• Clarifies that Education Code section 51512, prohibiting electronic recording in the 
classroom, does not prohibit an LEA from adopting or implementing the use of 
synchronous or asynchronous video for purposes of online instruction. Parents and 
other individuals are prohibited from making audio, video, or digital recordings of 
an LEA’s live or synchronous distance learning instruction, however, without the 
consent of the teacher and principal.

• Amends Education Code section 56836.07 to provide that “General Fund 
appropriations specified in subdivision (c) [for mental health-related services] shall 
be available for all mental-health-related services for pupils with or without” an IEP 
[emphasis added]. This provision reverses the long-standing rule since the passage 
of AB No. 114 in 2011 that educationally related mental health services (ERMHS) 
funding would be restricted to only students with IEPs. AB No. 114 provided that 
certain federal and state funding would be allocated for ERMHS “required by an 
individualized education program.” This change only affects the state funding and 
not the federal mental health funding portion of the allocation. (Stats. 2020, ch. 110, 
effective September 18, 2020.)
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Mandates Help for Foster Youth to Complete Federal Student Aid or Dream Act Applications

   SB No. 860

Senate Bill No. 860 (Beall) requires each Foster Youth Services Coordinating Program in a county office of education or consortium 
of county offices of education to ensure, to the extent possible, that twelfth grade students in foster care fill out applications for 
Federal Student Aid or the California Dream Act Application. By July 1 of each even-numbered year, the State Superintendent must 
report to the Governor and Legislature the percentage of students in foster care who successfully complete such applications, in 
addition to the existing requirement to report educational outcome data for each county with 15 or more foster youth. (Stats. 2020, 
ch. 231, effective January 1, 2021.)

Uniform Complaint Procedure Regulations Updated

On July 1, 2020, several changes were made to the Uniform Complaint Procedures (UCP) in Title 5 of the California Code of 
Regulations (CCR). Key changes include:

• LEAs may, but are not required to investigate complaints involving special education or child nutrition. Special education and
child nutrition complaints are now exclusively made to the CDE in the first instance.

• State preschool health and safety issues are now subject to the UCP complaint procedures. Complaints are to be filed with the
State preschool administrator or designee.

• In addition to allegations of violation of state or federal special education law, CDE is now explicitly authorized to investigate the
violation of a settlement agreement relating to a free appropriate public education (FAPE) (but not settlement provisions relating
to attorneys’ fees); failure to implement a due process hearing order; failure of California Children’s Services to comply with a law
relating to the provision of medically necessary occupational or physical therapy as part of FAPE; and physical safety concerns
interfering with the provision of FAPE.

• For matters investigated at the local level, the LEA now issues an “LEA Investigation Report” instead of a “Decision.” An appeal
may be made to CDE now within 30 days, instead of 15.

• The new regulations provide five different bases for appeal, including: (1) the LEA failed to follow its complaint procedures; (2)
relative to the allegations of the complaint, the LEA Investigation Report lacks materials findings of fact necessary to reach a
conclusion of law; (3) the material findings of fact in the LEA Investigation Report are not supported by substantial evidence;
(4) the legal conclusions in the LEA Investigation Report are inconsistent with the law; and (5) in a case in which the LEA found
noncompliance, the corrective actions fail to provide a proper remedy.

• If CDE finds that an issue raised in the complaint was not investigated by the LEA, it will send it back to the LEA for processing.

• Within 30 days of the date CDE issues its appeal decision (instead of 35), either party may request reconsideration. CDE must
act on the reconsideration request within 60 days. CDE’s corrective actions remain enforceable pending reconsideration, unless
stayed by a court. (Cal Code Regs., tit. 5, §§ 4600-4687.)

New Title IX Investigation Regulations Issued

On May 6, 2020, the U.S. Department of Education issued a Final Rule, creating for the first time a regulatory definition of sexual 
harassment under Title IX, and a mandated process for how K-12 institutions handle such Title IX complaints. The Final Rule went 
into effect on August 14, 2020, for complaints under federal law, but left state law requirements intact. 

Under the new regulations, a school must respond whenever any employee has notice of sexual harassment or alleged sexual 
harassment occurring in its educational program or activity. (34 C.F.R. §106.44.) Sexual harassment includes: (1) quid pro quo 
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harassment by a school employee; (2) unwelcome conduct that a reasonable person would find so severe, pervasive, and 
objectively offensive that it denies a person equal educational access; or (3) any instance of sexual assault, dating violence, 
domestic violence, or stalking. (34 C.F.R. §106.30.) 

The Final Rule prescribes numerous requirements for the grievance process, including (but not limited to): a separate investigator, 
decision-maker, decision-maker on appeal, and as an option, facilitator of informal resolution; supportive measures for the 
complainant; notice of the complaint to alleged harasser; the parties’ right to use an adviser, including an attorney; a 10-day period 
where parties inspect, review, and respond to the evidence collected by the investigator; a live hearing option for K-12 schools; the 
option to apply either a preponderance of the evidence or a clear and convincing standard to the facts; and the right of each party 
to submit written, relevant questions to any party or witness. The Final Rule also includes specific training and record-keeping 
requirements.

GLOSSARY OF TERMS

Brown Act: The Ralph M. Brown Act (Government Code sections 54950-54963)

Cal/OSHA: California Division of Occupational Safety and Health 

CalSTRS: California State Teachers’ Retirement System 

CDE: California Department of Education

CFRA: California Family Rights Act

Continuity Plan: Learning Continuity and Attendance Plan

CPRA: California Public Records Act

CVRA: California Voting Rights Act

ELPAC: English Language Proficiency Assessments for California

IEP: Individualized Education Program

LCAP: Local Control and Accountability Plan

LEA: Local Educational Agency

SBE: State Board of Education

SELPA: Special Education Local Plan Area

STUDENTS AND 
SPECIAL EDUCATION
CASES

A school district in the State of 
Washington did not violate a parent’s 
First Amendment rights when it 
restricted his interaction with staff after 
months of hostile communications. The 
communication plan set up structured 
in-person meetings with specific 
administrators, and allowed the parent 
to email various district staff members 
(but not teachers), attend school 
activities, and access school records. 
The court was persuaded there was 
no First Amendment violation because 
the plan simply limited the parent’s 
communications to certain channels and 
limited when the district would respond. 
The parent was still free to communicate 
to the district, and did not curtail his 
views or the content of what he was 
communicating.

L.F. v. Lake Washington School 
District #414 (9th Cir. 2020) 947 
F.3d 621

More information about these cases and Legal 
Developments are available on the News and 
Resources page at DWKesq.com.

https://www.dwkesq.com/ninth-circuit-affirms-districts-use-of-communication-plan-to-address-aggressive-parent-communication/
https://www.dwkesq.com/news-resources/
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California public school districts, county offices of education, community colleges and other educational 
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to governing boards, public schools and education. With more than 55 attorneys and multiple offices 
across the state, DWK is one of the largest women-owned law firms in the country. From board ethics 
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