
©2020 DANNIS WOLIVER KELLEY. All Rights Reserved. www.DWKesq.com |     @DWKesq

Thank you for attending DWK’s webinar on May 5, 2020. With over 650 registrants logging in to learn about the FFCRA 
and impacts on local education agencies, we were pleased to receive so many questions during the webinar session from 
school district and county office professionals. We hope you found the webinar useful. If you’d like to listen to the webinar 
recording or view the presentation slides, go to www.dwkesq.com/the-families-first-coronavirus-response-act-impacts-on-
local-education-agencies/. Following are responses to your questions. – Ellen Wu and Chelsea Olson Murphy

Glossary of Terms:  
DOL = Department of Labor
EFML = Emergency Family and Medical Leave
EPSL = Emergency Paid Sick Leave 

Q:  Did you say you can use EFML concurrently with EPSL?
A:  Yes, an employee may choose to utilize EPSL during the first two weeks of EFML which would otherwise be unpaid. If an 

employee chooses to do that, the leave would run concurrently.

Q:  Aside from the decision about whether to use accrued paid leave to supplement the 1/3, are there other areas 
where the employee needs an agreement from the employer to tap into a category of leave, or is it all generally up 
to the employee / MOU? 

A:  Generally the use of leave is determined by law, collective bargaining agreements/MOUs, and district policy. The 
reason an employee needs agreement under EPSL/EFML to supplement the 1/3 is because these new laws do not allow 
an employee to make these elections unilaterally.

Q:  If an employee needs to stay home for childcare, can they receive Family Medical Leave even if the child and the 
employee do not have COVID-19 (employee deemed an essential worker)? 

A:  Essential workers in schools may still access this leave where an employee is unable to work due to a bona fide need for 
leave to care for a child whose school or child care provider is closed or unavailable for reasons related to COVID-19.

Q:  Can an employee work remotely from home, if the work is available? 
A:  It depends on the district practice and policy for allowing remote work. There are numerous considerations here that 

would require some more facts but here are some thoughts to get you started: Is the LEA allowing all employees to 
work from home if they can? Can an employee perform all of the essential functions of the position at home?

Q:  Someone cannot determine they are “particularly vulnerable” - they have to have a health care provider make 
that assertion, is that correct? 

A:  Correct, an employee is eligible for EPSL if a health care provider directs or advises them to stay home or otherwise 
quarantine because the health care provider believes an employee is particularly vulnerable to COVID-19, and 
quarantining based upon that advice prevents employee from working.
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Q:  Is EFML additional, or is it part of the 12 weeks already provided in the FMLA?
A:  The EFML does not create a new 12 week period, so if an employee has already exhausted his/her FMLA, they are not 

entitled to a new period.

Q:  You would start an interactive process throughout this, correct? 
A:  Generally where the LEA has notice an employee may need a reasonable accommodation due to a disability, the 

interactive process would be triggered. There may be potential accommodations that allow the employee to be in the 
workplace.

Q:  Is paid sick leave separate from the expanded medical leave? Meaning, if the employee exhausts the sick leave for 
self and requests expanded EFML for child care, would the sick time be considered a part of the EFML or is it two 
separate leaves? 

A:  The EPSL and EFML run concurrently if they are both taken for childcare leave. However, if an employee exhausts EPSL 
for another purpose, the employee may still be able to access the 12 weeks of EFML (will depend on whether EPSL leave 
was used for a reason that qualifies for regular FMLA), but first two weeks are unpaid unless there is another accrued 
leave that can be substituted.

Q:  Does the use of sick leave to supplement the caps of $511 or $200 only apply to the 1/3? For example, an employee 
makes $500 a day and the cap of $200 applies. Can they receive the missing $300 by using sick leave or only up to 
1/3 even if this means less than their daily rate? 

A:  If an employee does not receive full-pay under FFCRA, the LEA and employee can agree to allow an employee to utilize 
other accrued leave to “top off” so employee receives full pay. The 1/3 was used as an example where employee was 
receiving 2/3 pay under the FFCRA, and the LEA and employee agreed that employee could use 1/3 of accrued leave in 
order to receive full salary.

Q:  If an employee is over 65 or has an underlying health condition and is still under Shelter in Place, but they want to 
come back to work, can I require a doctor’s note to clear them to return to work? 

A:  If an employee is at home based on a doctor’s note, then LEA most likely could require another doctor’s note allowing 
the employee to return (check your CBA and policies). If LEA is aware of a disability, it may also engage in the interactive 
process prior to return. However, if an employee is 65 and has not requested accommodation, there is generally not a 
reason to require a doctor’s note.

Q:  Once all leaves or compensation pathways are exhausted, do they go on the 39 month rehire list?
A:  It will depend on the circumstances. For example, if a classified employee is on leave and cannot return due to an 

underlying health condition that makes him/her particularly at risk to COVID-19 and there are no other ways to 
reasonably accommodate an employee to allow him/her to return, unpaid leave may be allowed as a reasonable 
accommodation for a reasonable, defined period of time and if not, placement on the reemployment list may be 
appropriate.

Q:  If an employee is teleworking and tests positive for COVID 19, are they required to use their two weeks of EPSL - or 
not because they are working from home?

A:  If an employee is teleworking and can continue to perform his/her duties, there is no reason the employee needs to take 
leave. If an employee cannot perform teleworking duties because of the illness, then the employee would be able to 
access EPSL and other available sick leave.

Q:  Would Place of Care include a family member who usually cares for the child?
A:  Yes. The DOL provides: A “child care provider” is someone who cares for your child. This includes individuals paid to 

provide child care, such as, nannies, au pairs, and babysitters. It also includes individuals who provide child care at no 
cost and without a license on a regular basis, for example, grandparents, aunts, uncles, or neighbors.

Q:  Can you clarify, you indicate it’s extra, but if they’ve already taken say 10 weeks of FMLA or parental leave, would 
they be eligible for another 12 weeks, or just the balance two?

A:  An employee would only be eligible for the remaining two weeks. However, be careful to note when an employee 
becomes eligible for a new FMLA entitlement. For example, if the district uses the “rolling method” watch for when the 
previously used weeks “roll off” and the employee gets new leave.
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Q:  What about requesting a copy of the order from the government entity that issued the quarantine/isolation order?
A:  Under the FFCRA, the employee is required to provide the name of the government entity that issued the order, but not 

the order itself.

Q:  What about documentation? How would an employee support that they are seeking a medical diagnosis?
A:  An employee would have to declare/affirm the reason they are requesting leave. This can be done on the leave request 

form requiring the employee’s signature to confirm truthfulness of request.

Q:  Has there been any discussion re: paying us for the costs incurred for granting these leaves? 
A:  While private employers will receive a tax credit for providing these leaves, there has been no indication at this point 

that public employers, including school districts, will receive any reimbursement for the costs associated with these 
leaves. 

Q:  What are your thoughts when the parents are employees of the same district? Are they both entitled to the leave?
A:  Yes, both would most likely be eligible. However, as the DOL regulations state, “[a]n employee may take paid sick leave 

to care for his or her child only when the employee needs to, and actually is, caring for his or her child. Generally, an 
employee does not need to take such leave if another suitable individual—such as a co-parent, co-guardian, or the usual 
child care provider—is available to provide the care the employee’s child needs.” Thus, the employees most likely could 
not take this leave at the same time.

Q:  On March 16th we sent home employees who were over the age of 65 or had an underlying health condition. Due 
to us sending the employees home - what happens with their leave there? 

A:  It depends. Whether leave can be deducted will depend on whether the employee has work to perform, is unable to 
perform that work, and has requested leave. We again would suggest consulting any MOUs or agreements the LEA 
entered into when sending these employees home.

Q:  If an employee is on a leave of absence as they have exhausted all leaves, can they now use the 10 days of FFCRA? 
A:  Most likely, if they have a qualifying reason for taking the leave related to COVID-19. 

Q:  Just to confirm, you said these leaves apply to all regardless of number of employees? 
A:  Yes. For public employers, these laws apply regardless of the number of employees. 

Q:  What about a full-time certificated employee who works 37.5 hours per week? Does he/she get the full $511/day? 
A:  The payment is based on the employee’s regular rate of pay. So an employee may receive his/her daily rate up to a 

maximum of $511.

Q:  What happens if an employee refuses to work remotely and they are out of other leaves? 
A:  This would likely depend on the specific facts, including why the employee is on leave, why they are refusing to perform 

duties, whether they have an underlying medical condition etc. However, generally if employees refuse to perform 
duties, they can be disciplined accordingly. During this time, we suggest engaging with employees to determine what the 
actual circumstances are before taking any action.

Q:  Do the EPSL days get deducted from their available/accrued sick leave?
A:  EPSL is in addition to other available accrued sick leave. 

Q:  How is 50% differential leave applied in the case of supplementing EPSL? 
A:  It would depend on the employee’s reason for utilizing the leave. If it is due to an employee’s own illness and he/she 

had exhausted all other leaves, then likely could supplement with differential but again consult your own agreements, 
policies etc.

Q:  If staff are telecommuting because they are in quarantine, they would not qualify for intermittent leave. Correct? 
A:  Intermittent leave is only allowed where agreed to by the employer. We have seen some districts agree to intermittent 

leave where an employee is teleworking and will not expose any fellow employees.
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Q:  What is a district’s response to those who must self-quarantine to secure their own health (65+ and/or medically 
vulnerable)? While they are granted two weeks of paid leave through FFCRA, what would happen to those 
individuals when they use up those two weeks? Would they then have to exhaust all other leaves within the CBA to 
secure their own health? If so, what’s the reasoning?

A:  This will be a district-specific decision based on your own MOUs, CBAs, policies, etc. Note: An employee over 65 is 
not considered sick or disabled under the laws. We recommend engaging an employee in the interactive process in 
these circumstances to determine whether there are reasonable accommodations which would allow the employee 
to perform essential functions of their job (e.g., consider PPE, staggered schedules, limited contact and assuring social 
distancing).

Q:  Just double-checking, you said at the beginning of the seminar that long term subs qualify for this leave?
A:  Yes, where an employee has an expectation of continued employment, he/she may access this leave. If sub wants to 

take the leave next week and they are scheduled to work, they could access it. Employees may access EFML if they have 
been employed for 30 days. There is no length of service requirement for EPSL.

Q:  Is there any type of emergency paid leave under any new law that protects employees that may have been 
exposed due to another coworker that may have contracted COVID-19 and are asked to self-quarantine?

A:  Yes, this would fall under a covered reason under EPSL (either subject to government quarantine or isolation order or 
advised to self-quarantine by health care provider).

Q:  What am I required to tell employees? We have to email? 
A:  An employer must post and provide employees with the DOL notice (to see a copy of the poster, please follow this link: 

https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf). Where employees are 
teleworking, LEA also needs to provide notice directly to employees. This can be done through emailing or direct mailing 
this notice to employees, or posting this notice on an employee information internal or external website.

Q:  What if the school is paying the employee their full pay while we are complying with the “stay at home” order? 
A:  If the LEA does not have any work for the employee to perform during the “stay at home” order, then the employee 

remains in paid status and no leaves may be deducted. However, if the employee has assigned work during this time, is 
unable to work due to a FFCRA-qualifying reason, and requests leave, then leaves may be deducted.

Q:  What if an employee is caring for grandchildren? 
A:  Grandchildren generally do not meet the definition of “son or daughter” under the qualifying reasons for EFML (unless 

they meet the definition discussed in the next answer).

Q:  What if an employee has Power of Attorney for the care of a grandchild due to the parents being on Military leave? 
A:  Maybe. An employee is eligible for EFML to care for a son or daughter, which means a biological, adopted, or foster 

child, a stepchild, a legal ward, or a child of a person standing in loco parentis. In loco parentis refers to a relationship 
in which a person puts himself or herself in the situation of a parent by assuming and discharging the obligations of a 
parent to a child. Here, if an employee is standing in loco parentis for a child while the parent is on military leave, he/she 
would be eligible.

Q:  Please give an example of the term “substantially-similar condition” as outlined as a qualifying reason. 
A:  Such examples have not yet been provided by any governmental authorities. 

Q:  Does the Child Care provision under FFCRA cover a parent caring for a newborn child? 
A:  No. 

Q:  Did you say we must see a doctor’s note, if advised by doctor?
A:  The FFCRA does not require an employee to provide the LEA with a doctor’s note. However, check your existing leave 

policies to see if they require an employee to provide a doctor’s note, and under what circumstances.
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Q:  On caring for others capped at $200/day or 2/3 payrate. It says a total of $2,000. Does that mean we could 
potentially tap out at ten days of $200.00, after that, the pay in unpaid? 

A:  After an employee exhausts the $2,000 total of EPSL, and he/she continues to be absent to care for others, then an 
employee may have other accrued leave available to use, and if not, then an employee may request unpaid leave.

Q:  I have heard that we need to request an explanation for an Employee to use EFML to care for child over age 14. Is 
this accurate? 

A:  The IRS is requiring this for employers who are getting a tax credit for providing this leave. Because public employers do 
not get this tax credit, the LEA does not have to request this information.

Q:  Can an employee elect to use their own accrued sick leave or vacation leave for the first 10 days of EFML if they do 
not want to use the EPSL?

A:  Yes. It is the employee’s choice whether they want to use EPSL or their own accrued paid leave during the first 10 days 
of EFML. If they want to use a hybrid approach of EPSL (2/3 pay) and accrued leave (1/3), this requires agreement with 
the LEA.

Q:  Is EPSL a one-time use? If an employee uses it for one reason and then a few months from now, prior to Dec 2020, 
has another eligible reason, can they use EPSL for the second reason? 

A:  An employee only gets one entitlement to EPSL for any of the qualifying reasons. EPSL expires on Dec. 31, 2020. 

Q:  When we get to the part where they get leave when their daycare/school is closed, what if our district offers the 
daycare and they refuse? 

A:  An employee will most likely be able to take EFML to care for their child at home if the child’s regular place of care has 
been closed and the employee is needed to provide the care.

Q:  If an employee is performing an “essential duty” but the essential duty takes less hours than what the employee’s 
regular contract hours are, is the employer allowed to dock the employee for the difference? 

A:  No.

Q:  If an employee is taking two days per week of leave due to child care closure, do you count that as one week, or 
count the days only?

A:  It depends. Are they taking the leave intermittently, meaning that they are working the other days? If so, then the LEA 
would only count the days that the Employee is on leave.

Q:  I understand emergency sick leave cannot be taken intermittently, but is it allowable when they only need to 
come to the worksite 1-2 days a week? 

A:  Intermittent leave at the worksite is allowed only if an employee and LEA agree and for purposes of childcare. 

Q:  What if the 2/3 pay ends up being less than the CA minimum wage? 
A:  Then LEA must pay the minimum wage. 

Q:  Does an employee use Emergency Paid Leave prior to accrued sick leave? Which should the district use first?
A:  It is an employee’s choice. The LEA cannot require the employee to use EPSL first, prior to using accrued sick leave.

Q:  If they are in a high-risk category for reporting to work and are offered telework and refuse, they are not eligible, 
right? 

A:  Correct, they are not eligible for FFCRA so long as they are able to telework. 

Q:  Our teachers are required to use whole or half days of sick leave. Can we require them to use this sick leave that 
way or do we have to convert to hours? 

A:  Intermittent leave is allowed if an employee and LEA agree. If no agreement, an employee must use full days.
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Q:  How will we be able to confirm that they are actually a family member? Will this also require a doctor’s note? 
A:  An employee should complete a leave request form and inform you of the family member they are taking care of 

and the COVID-19 qualifying reason for the leave. The FFCRA does not require a doctor’s note. An employee must be 
truthful on these forms, and if not, abuse of leave may be grounds for discipline.

Q:  If a spouse of an employee tests positive for COVID-19, what is required of the employee in order to return to 
work? 

A:  This will depend on what the local public health authorities advise. 

Q:  Typically for FMLA, we may not legally ask for a diagnosis, just the duration and severity of the condition. FFCRA 
allows for leave if you have COVID-19 or a similar condition. Does that mean it is okay for us to receive information 
regarding a diagnosis if it relates to COVID?  

A:  The FFCRA requires the employee requesting leave to inform the LEA of the qualifying reason for the leave. This should 
be required on your FFCRA leave request form.

Q:  What if an employee wants to take leave to care for a child, but we can accommodate them working remotely? Is 
that an option rather than leave?

A:  The employee may need to access EFML even when teleworking if they have a qualifying reason and are unable to 
telework.

About DWK’s Webinar Presenters

If you have questions about the Families First Coronavirus Response Act or other related issues, please do not hesitate to 
contact any member of DWK’s Labor, Employment and Personnel Group. For more information regarding the impact of 
COVID-19 on your district’s operations, please visit our COVID-19 Resources page which can be found at
https://www.dwkesq.com/covid-19-resources-page/.

Ellen Wu is a Shareholder in the Long Beach office and is a member of the Labor, Employment and 
Personnel Practice Group. Ellen has over ten years of experience in the area of labor and employment law, 
and she represents and advises school and community college districts in all aspects of labor, employment 
and personnel matters. Ellen handles certificated and classified discipline matters on behalf of districts, 
including teacher dismissal hearings before the Office of Administrative Hearings, and classified 
suspension and dismissal hearings before a hearing officer, arbitrator, or Personnel Commission. She also 
regularly represents districts before the Public Employment Relations Board, including defending against 
unfair practice charges and assisting in representation matters. Ellen also advises and assists school 
districts regarding lawful responses to strike activity, including seeking injunctive relief where necessary. 
She also advises regarding retirement matters arising under CalSTRS and CalPERS.

Chelsea Olson Murphy is Special Counsel in the San Luis Obispo Office and focuses her practice on 
employment and labor law issues confronting public agencies. In her capacity as advisor to governing 
boards and public agencies, Chelsea counsels them on a wide variety of matters, including: Employee 
discipline and dismissal; Employee benefits and leaves of absence; Brown Act and Public Records Act; 
Contract administration; Grievance arbitration; Unfair labor practice proceedings; Constitutional Issues; 
and Student matters and discipline. Chelsea is an experienced workplace investigator and often conducts 
investigations for public and private entities in a wide variety of areas including investigating complaints of 
sexual harassment, discrimination and hostile work environment.
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